[image: image1.jpg](O Victoria Legal Aid

TR




July 2015

Victoria Legal Aid


Case Note: Bevilacqua v Telco Business Solutions (Watergardens) PL (Human Rights) [2015] VCAT 269 (11 March 2015)



Case Note: Bevilacqua v Telco Business Solutions (Watergardens) PL (Human Rights) [2015] VCAT 269 

Summary

The Victorian Civil and Administrative Tribunal (the Tribunal) has found that morning sickness is a disability for the purposes of the Equal Opportunity Act 2010 (Vic) (‘EO Act’). 
The Tribunal also interpreted ‘requirement’ for the purposes of indirect discrimination under s. 9 of the EO Act as necessarily involving a ‘pattern’ of relevant discriminatory behaviour. Finally, the Tribunal found that in order to prove that an employer has failed to make reasonable adjustments for an employee with a disability, there must be evidence from a medical practitioner that adjustments were in fact required, as opposed to merely being desirable or reasonable. 

Facts

The applicant, an employee at a retail store selling mobile phones and other communications products, claimed that her employer (the respondent) directly and indirectly discriminated against her on the basis of her pregnancy and disability (morning sickness), and failed to make reasonable adjustments for her disability, in contravention of the EO Act. 

· The claim of direct discrimination related to comments allegedly made by the Store’s Manager to the applicant about her pregnancy/disability, and characteristics of her pregnancy/disability such as taking sick leave, inability to lift boxes, difficulty standing for long periods of time, and the need to take frequent toilet breaks. 

· The claim of indirect discrimination related to the alleged imposition of a number of conditions or requirements which, by reason of her morning sickness, disadvantaged her. This included a requirement that the applicant work full time. 

· Further, the applicant claimed that the respondent failed to comply with s. 20 of the EO Act and make reasonable adjustments for her as an employee with a disability, including a failure to temporarily reduce her hours as recommended by her doctor.

Decision

The Tribunal found that the respondent directly discriminated against the applicant based on her pregnancy by making unfavourable comments about characteristics of the applicant’s pregnancy such as morning sickness and associated sick leave. Specifically, the Store Manager texted the applicant while she was on sick leave due to pregnancy related illness, saying ‘I’m f--king sick of this’ and ‘You better f--king come in’. The applicant was awarded $10,000 in compensation for pain and suffering as a result of this conduct, having tendered medical evidence that the respondent’s actions caused her to develop Post Traumatic Stress Disorder accompanied by anxiety and depression. 

The Tribunal dismissed the application in respect of all other claims.

In order to address the reasonable adjustments claim, the Tribunal first had to consider whether or not the applicant could be properly characterised as a person with a disability due to her condition of morning sickness. Although the Tribunal considered that in ordinary life a pregnant woman suffering morning sickness is not considered to be a person with a disability, the Tribunal held that ‘morning sickness may involve the malfunction of a part of the body’ and may therefore constitute a ‘disability’ as defined by the EO Act. On this basis, the Tribunal accepted that the applicant’s morning sickness and other pregnancy related symptoms were a disability. While at certain times the applicant was diagnosed with Hyperemesis Gravidarum, the Tribunal’s finding of disability was not dependent on this particular form of severe morning sickness.
For Senior Member Proctor, the validity of the reasonable adjustments claim rested on the question as to whether or not the adjustment was in fact required, as s. 20 only applies to a person with a disability who ‘requires adjustments in order to perform the genuine and reasonable requirements of the employment’. In order to answer this question, the Tribunal referred to the Macquarie Dictionary definition of required, ‘to have need of’. Despite the fact that there was a medical certificate saying that the reduction in hours adjustment was needed, the Tribunal reached the conclusion that the adjustment was not required. In doing so, the Tribunal referred to evidence of the applicant’s general practitioner at the hearing, where he stated that although he regarded a reduction in work hours as reasonable, it was the applicant who had made the suggestion initially. In Senior Member Proctor’s view, this was supported by the medical practitioner’s statement that he thought the applicant’s decision to resign was premature, even though the request to reduce hours had been refused.

Finally, in relation to indirect discrimination the Tribunal rejected the submission that the respondent’s refusal of the applicant’s request to reduce her working hours from full time to 28 hours was evidence of a requirement, condition or practice that employees work full time regardless of any need for adjustment. Senior Member Proctor noted that this was simply evidence of ‘one request by one employee at one time’ and found that ‘a pattern of such requests and such refusals would be required to prove the requirement’.

Commentary 

This decision has important implications particularly for women who are unable to work full time due to morning sickness or require certain adjustments to be made in order to continue in their role.

Most importantly, this is the first time that an Australian court or tribunal has found that morning sickness can be a disability under anti-discrimination law. This finding is significant because the EO Act only requires employers to make reasonable adjustments for employees with a disability, so this protection is now extended to pregnant employees who need adjustments due to morning sickness. Whilst this is a positive development, it highlights the need for anti-discrimination legislation to be amended to specifically include a right to adjustments at work due to pregnancy. 

It is also important to note that the Tribunal’s finding that evidence of a pattern of conduct is necessary in order to prove that a requirement has been imposed represents a potential shift in the interpretation of ‘requirement’ in terms of s. 9 of the EO Act. This interpretation imposes a significant evidentiary burden on applicants. Although the evidence in many other cases in this context relates to requirements which applied over time and could be described as involving a pattern of conduct, no known Australian case has previously interpreted the meaning of ‘requirement’ as necessarily requiring a pattern of behaviour. In general, the authorities have preferred a broad, rather than a technical interpretation of the phrase (Australian Iron & Steel v Banovic (1989) 168 CLA 165, 185; Water v Public Transport Corporation (1992) 173 CLR 349, 393). Whilst the Tribunal is not bound to follow its own decisions, this case is likely to be raised by respondents in future cases and it may be necessary for applicants to argue that the principles of comity and consistency should not apply.  
Finally, in reaching the conclusion that the reduction of hours adjustment was not required, despite evidence of a doctor’s letter stating that this reduction was needed and medical evidence that the request was reasonable, the Tribunal has set a high evidentiary bar for applicants to prove that an adjustment is required to accommodate their disability at work, pursuant to s. 20(1)(b) of the EO Act. Evidence that an adjustment is desirable or reasonable because of a disability is unlikely to be sufficient.
This decision is available online at: http://www.austlii.edu.au/au/cases/vic/VCAT/2015/269.html 

Note: Victoria Legal Aid acted on behalf of the applicant at the hearing, with the assistance of Sarala Fitzgerald of counsel.
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