Delivering High Quality Criminal Trials 
A RESPONSE TO THE Victoria Legal Aid Consultation and Options Paper  
By Shane Kirne, Acting Deputy Director, Commonwealth Director of Public Prosecutions office [Melbourne office] 

I thank Victoria Legal Aid [‘VLA’] for the opportunity to respond to its detailed and very considered Consultation and Options paper.  The objectives of improving and maintaining delivery of a high quality legal service, whilst ensuring the most efficient, effective and economic use of public monies, is a difficult balancing task that is facing many statutory bodies.  In my view the proposals put forward largely strike the right balance.  My response to each of the options is as follows:

Pre-committal

Option 1: That the available pre-committal fee be amended to require a practitioner to prepare a documented analysis of the hand-up brief and formulation of a case strategy.

Response: Agree.  An analysis of the brief should be required to prepare the Form 32, and will result in a more appropriate early focus upon the contentious issues in the matter, resulting in earlier resolution or narrowing of the issues in dispute.  
Committal
Option 2: That Victoria Legal Aid more heavily scrutinise whether there is a ‘strong likelihood’ that a benefit will result from representation at contested committal. 

Response:  Agree – a degree of scrutiny and accountability is appropriate, but such scrutiny should not hinder the independent decision making process of the accused’s legal representatives.

Option 3: That Victoria Legal Aid sets expectations as to the content of the brief to appear at the contested committal, including a description of the case strategy and the purpose of having the committal (e.g. whether it is intended to lay the groundwork for resolution, narrow the issues for trial, seek discharge or achieve a summary hearing).
Response:  Agree – I refer to my response to Option 1.  Early analysis and identification of the contentious issues, or whether a matter may be able to be resolved, is to be encouraged. 
Post-committal
Option 4: Victoria Legal Aid remove, or reduce, the post committal negotiation fee.
Response:  I express no opinion in relation to this option
Option 5: Victoria Legal Aid remove the fee for sentencing indications.   

Response:  I express no opinion in relation to this option

Option 6: Victoria Legal Aid require more information from practitioners when completing an existing post-committal checklist, including an explanation as to the extent to which the committal narrowed the issues for trial, assisted in resolving the case or otherwise advanced trial preparation. 

Response:  Agree - I refer to my responses to Options 1 and 3.  This is not an onerous requirement and would enable VLA to better gauge the utility of the committal hearing.   If such an explanation cannot be provided, one may query the utility of having the contested committal hearing.
Pre-trial

Option 7: Where a case resolves at or before first directions hearing, an additional payment to be made available to the solicitor to recognise the effort involved in negotiation. A higher fee could be applied where resolution occurs at or before committal mention, if it can be demonstrated that significant negotiations occurred in order to achieve resolution.  

Response:  I favour early consultation between the parties post committal – perhaps 4 weeks post committal - with a focus upon meaningful discussion of the issues, rather than a more formulaic approach that sometimes currently applies.  The period post committal but pre –trial is an appropriate time for the parties to meet, having re-assessed their respective cases post committal.  Whilst this may take place in the formal court case management system, with the consequent cost to all parties and the court, in my view it also behoves the parties to responsibly assess their respective cases and to be prepared to meet so as to discuss ways to resolve or narrow the issues in dispute.  To do so, it is essential for those representing the parties in any negotiation process to be familiar with the matter and to be in a position to act upon any tentative agreements in a timely way.

As to whether an additional or higher fee should be provided, I express no opinion. 
At trial
Option 8: Victoria Legal Aid to require practitioners to explain why a trial resolved on or after the first day of trial, prior to approving payment for trial days prior to the resolution. 

Response:  Agree. The reasons will be varied, but it is reasonable for VLA to be provided with an explanation.  

Phases of an indictable crime case
Option 9: To structure fees (other than bail application fees) and approvals around phases of an indictable crime case rather than around court events.  

1. Initial phase –The solicitor’s preparation fee becomes a case analysis fee with the brief analysis and resulting case strategy documented, including, whether there is a defence with merit, whether there is no defence and the client was advised to plead guilty, whether there is an opportunity to negotiate a resolution or whether further information is required (and if so what) before a case strategy can be finalised. This phase could incorporate the fee for a Form 32 and committal mention.  

2. For plea – This phase would follow where a plea is to be entered.  It would include funding to prepare and appear at the plea.  

3. Committal – This phase to include contested committal, post committal negotiation, first directions hearing and sentence indication hearing. A grant of legal assistance would be contingent on certification of merit (noting s24(2) of the Legal Aid Act arising from the documented case analysis, including justification for the funding of a contested committal hearing.   

4. For trial – This phase would include funding to prepare for the trial and appear at trial.  A grant of legal assistance would be contingent on further certification of merit (noting s24(2) of the Legal Aid Act) arising from a revised and documented case strategy including how the issues have been refined since committal.  

Response:  Agree.  This promotes an earlier focus on the issues at each phase, and aids the earlier identification of matters/issues which can either be resolved or at least narrowed.
Continuity of representation

Option 10: Victoria Legal Aid to enforce an ongoing requirement that the assigned lawyer or counsel must inform us where they form the view that: 

1. there is no longer merit in the accused’s defence; or

2. the accused is refusing to make a reasonable concession in relation to the issues in the trial where such refusal has the effect of significantly increasing the required duration of the trial. 

Response:  Agree – whilst recognising the right of an accused to continue to maintain his/her innocence despite the views of his/her legal representatives.  
Option 11: Victoria Legal Aid remove the 20% uplift fee, or restrict it to only be available if counsel appeared at the contested committal (rather than the first directions hearing).

Response:  I express no opinion in relation to this option except to express my support for the desirability of continuity of Counsel. 
Option 12: Introduce changes to the eligibility guidelines and fee structures for Melbourne based trials to require the following:

1. A trial brief to be provided to counsel no later than 14 days before the defence response is due to be filed, and where possible, earlier.

2. The trial brief to reflect the defence response, final directions hearing, trial and advice on appeal.

3. Compliance with section 249 of the Criminal Procedure Act 2009 (Vic). 

4. The solicitor to notify of the return of any trial brief to Victoria Legal Aid. 

5. Return of a trial brief disentitles the barrister from receiving the preparation fee (or a proportion of the fee), defence response or final directions hearing fee. 

6. A returned trial brief to be provided to Victoria Legal Aid to be allocated to a public defender (if available). 
Response:  Largely agree – particularly in relation to compliance with s. 249 of the Criminal Procedure Act.  Late relinquishment of briefs to appear is likely to result in applications to adjourn the trial.  I express no opinion as to disentitlement of the preparation fee, except to note that the reasons for return of the brief would need to be assessed and VLA may wish to consider including a provision to pay the fee, or part of the fee, if satisfied the return is justified in the circumstances.  
Option 13: Impose a condition on the grant of legal assistance requiring the same counsel briefed in a trial that has been adjourned to be re-briefed if he or she is available.
Response:  Agree – continuity of representation is important
Option 14: Where the same counsel cannot be briefed, the trial brief should be provided to Victoria Legal Aid for allocation to a public defender (if available), or allocation by Victoria Legal Aid to a member of the private bar.   

Response:  I express no opinion in relation to this option
Option 15: Victoria Legal Aid commit to exploring a pilot of Block Briefing in Melbourne with the County Court.
Response:  I express no opinion in relation to this option.
Effective preparation
Option 16: Victoria Legal Aid introduce a minimum standard for trial brief, which sets clear and auditable expectations for the content of the trial brief including a covering memorandum in order to ensure an orderly handover of file knowledge.  

Response:  Agree- I would expect a well prepared instructing solicitor to do so in every instance.
Option 17: Separate counsel’s preparation from the first day appearance fee to ensure that preparation is done before trial and to enable payment for preparation in the event that trial resolves. 

Response:  Agree
Option 18: Devise a new model for applications for additional preparation fees in non-standard cases negotiated in advance for both solicitor and counsel, that includes:

1. volume of material 

2. complexity of the legal issues 

3. complexity of the evidential issues  

4. complexity of the client 

5. number of co-accused 

6. other?

Response:  I express no opinion in relation to this option.
Option 19: Where a fee for extra preparation has been granted, require the lawyer undertaking the preparation (solicitor or counsel) to provide a report for the assigned practitioner’s file describing the preparation completed to be available for later audit.   

Response:  Agree – this accords with appropriate and reasonable expectations of accountability for expenditure of public monies.  
Option 20: Victoria Legal Aid no longer continues to pay counsel a full day brief fees for days in the Reserve List. 

Response:  I express no opinion in relation to this option.  I note that the CDPP does pay a daily fee to Counsel for matters in the reserve list.
Trial duration and associated cost
Option 21: Develop a model for fixed fees for counsel in some or all trials.   

Response:  I have reservations as to this proposal, as the reasons for trials running longer [or shorter] than anticipated are various and may not be attributable to any fault on the part of the parties, but a natural consequence of litigation.  If fixed fees are introduced, in my view there should be provision for a further fee to be paid if circumstances justify it.
Option 22: Implement a sliding scale of appearance fees.   

Response:  I have similar concerns as expressed in my response to Option 21.
Option 23: Fund instructing solicitors on an ‘as reasonably necessary’ basis relying on assigned practitioners (private and staff practice) to make appropriate decisions about when they are required. The instructor would only be funded where they meet the requirements set out in R v Chaouk i.e. the instructing solicitor has a relationship with the client, has been involved in the preparation of the trial and is sufficiently skilled and experienced to provide genuine help to trial counsel. 

Response:  Agree.
Option 24: Provide instructing solicitors with an hourly fee to permit greater flexibility than the current half day structure. 

Response:  I express no opinion in relation to this option.
Option 25: Provide funding in the form of a ’trial support fee’ for the assigned practitioner to support trial counsel in or out of court for the duration of the trial.  The fee could be set at a standard amount with the ability to apply for a larger fee depending on the duration of the trial.  

Response:  I express no opinion in relation to this option.
Option 26: Introduce direct briefing to barristers with no involvement from a solicitor.

Response:  I express no opinion in relation to this option, except to note the need to comply with the Bar Rules.
Option 27: Introduce direct briefing with Victoria Legal Aid to provide a limited solicitor function and to divert resources from solicitor to counsel, allowing counsel to take the lead role in indictable crime cases.  

Response:  I express no opinion in relation to this option.
Option 28: Reintroduce the ability to apply for second counsel without linkage to instructor funding and with reference to complexity and other criteria.

Response:  I express no opinion in relation to this option.
Option 29: Treat applications for second counsel, Senior/Queen’s Counsel and additional preparation as a package in complex trials. 

Response:   I express no opinion in relation to this option.
Major trials

Option 30: Victoria Legal Aid treats major cases as a separate category of trial, and defines a major case as a matter that:

· has one accused and is likely to require at least 15 days of trial time

· involves two legally aided accused and is likely to require at least 10 days of trial time in the County Court

· involves three or more accused regardless of the likely duration of the trial; or

· for any other reason (e.g. volume of material, complexity) is likely to cost Victoria Legal Aid more than $40,000. 

Response:  Agree – it is appropriate that VLA monitors more closely the matters most likely to consume the greatest resources.
Greater scrutiny of costs in major trials
Option 31: Victoria Legal Aid to intensively manage major cases. Case management could include requiring the submission of case plans or introducing obligations to report on case progress. 

Response:  Agree – see response to Option 30.
Option 32: Establish a process to enable the courts to advise Victoria Legal Aid of problematic defence conduct in legally aided major trials.  

Response:  I support the proposal that there be a process for this to occur, but I do have reservations as to direct feedback from the courts to VLA.   Consideration should be given to the establishment of an independent body, perhaps consisting of members of VLA, the Criminal Bar Association [‘CBA’] and the prosecution agencies, to enable appropriate feedback to be provided and reported back to VLA, the CBA and prosecution agencies.  
Different funding models
Option 33: Victoria Legal Aid to decide how to fund individual major trials, either through tendering, funding packages, fixed fees for appearances at trial or funded as an ordinary trial. 

Response:   It is a matter for VLA as to how it funds major trials, but I do have reservations as to tendering, which may result, without appropriate safeguards/criteria, in allocation based more on price than quality, and I repeat my views as to fixed fees.
Who does the work?
Option 34: All major trials to be allocated to Victoria Legal Aid’s staff practice, subject to conflict of interest check and staff capacity.
Response:  I express no opinion in relation to this option, except to note my view that in trials involving co-accused, it is preferable that VLA represents no more than one of the accused.
Option 35: A major trial panel to be created as a subset of the s29A Panel. 

Response:  Agree.

Option 36: All major trials (in-house or privately assigned) to be briefed to a public defender, subject to conflict of interest check and staff capacity.  

Response:  I express no opinion in relation to this option.
Option 37: Victoria Legal Aid conducts a mandatory file review at the end of all major trials.  

Response:  Agree.  This enhances accountability and will assist VLA to monitor the appropriateness of expenditure.  It is important though that this process be streamlined and not overly bureaucratic and burdensome.  
Allocation of indictable crime work
Option 38: Retain the current market approach to the allocation of work between Victoria Legal Aid’s staff practice and private practitioners.  

Response:  I express no opinion in relation to this option.
Option 39: Allocate sexual offence cases to Victoria Legal Aid’s staff practice, subject to conflict of interest check and staff capacity.   

Response:  I express no opinion in relation to this option.
Quality of legally aided indictable crime work
Option 40: Mandate the use of checklists by all practitioners for indictable crime cases.
Response:  I express no opinion in relation to this option, except to note the value of checklists to ensure tasks are attended to in a timely manner.  It is important though that the checklists add value to the assessment process, rather than become a ‘tick and flick’ type exercise that do not value add.
Barristers
Option 41:  Require Victoria Legal Aid-endorsed counsel be briefed in all legally-aided trials.

Response:  Agree
Option 42: Establish a panel of barristers for trial work with quality based criteria for entry. Victoria Legal Aid would have the ability to remove barristers from the panel. 

Response:  Agree
Option 43: Establish a list of barristers for trial work with simple criteria for entry. Victoria Legal Aid would have the ability to remove barristers from the list.

Response:  Agree
Option 44: Develop a set of core competencies for advocates that must be met to receive briefs in legally aided criminal trials (or for the membership of a panel or list, if one is established). 

Response:  Agree
Option 45: Develop a peer review model that enables the provision of feedback to counsel from the judiciary and other senior members of the profession including Victoria Legal Aid and Crown representatives.

Response:  Agree, provided the process is transparent and fair and does not compromise the independence of the judiciary.   See my response to Option 32. 
Public defenders
Option 46: Increase the number of public defenders employed in Victoria Legal Aid Chambers.

Response:  I express no opinion in relation to this option.
Option 47: Require preferential briefing of public defenders by private practitioners.
Response:  I express no opinion in relation to this option.
Option 48: Victoria Legal Aid to advocate for a New South Wales style Public Defenders Scheme, noting that this would require resourcing and legislative amendments.

Response:  I express no opinion in relation to this option.
Approval, compliance and review
Option 49: Victoria Legal Aid to play a more interventionist role in the approval of applications for grants of legal assistance in indictable crime matters, including consideration of whether the Simplified Grants Process is available for indictable crime matters.

Response:  I express no opinion in relation to this option.
Option 50: Strengthen Victoria Legal Aid’s compliance and enforcement processes. 

Response:  I express no opinion in relation to this option.
Option 51: Victoria Legal Aid to exercise the ability to refuse payment for legal services if we consider that the expenditure was unnecessary. 

Response:  I express no opinion in relation to this option.
Option 52: That Victoria Legal Aid routinely identify and review cases that have any or some of the following features:

1. Case resolved on or after date listed for trial

2. Jury discharged

3. Appeal against conviction allowed

4. Concern raised by trial judge

5. Concern raised by prosecutor 

6. Trial duration estimate under by 30% or more.

Response:  It is appropriate that VLA do so.
Option 53: That Victoria Legal Aid seek explanation from the practitioner/s involved in the relevant cases, (as described in Option 52) and that there is a consequence (warning, non-payment, removal from list or panel) for an unsatisfactory explanation. 

Response:  This is a matter for VLA, but I support VLA’s efforts to improve accountability. 
� The views expressed herein are personal views, and may not represent the views of the Commonwealth Director of Public Prosecutions or those of other staff of the office of the Commonwealth Director of Public Prosecutions.
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