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1. Purpose

1.1 This submission is a response to the Victoria Legal Aid (VLA) Consultation and Options Paper titled, Delivering High Quality Criminal Trials, dated January 2014 (Consultation Paper).  This submission is not an exhaustive response to the issues and questions raised in the Consultation Paper, but is intended to collate the views of the Criminal Bar Association of the Victorian Bar (CBA) and the Victorian Bar (the Bar) on key aspects of the Consultation Paper.  Each of the options in the Consultation Paper are addressed in turn in the Appendix to this submission.

2. Executive Summary

2.1 Fair trials are at the core of our justice system.  Competent representation for all accused is a prerequisite for a fair trial.  Whilst the community rightly expects that scarce resources should be allocated in the most efficient manner available, no changes should compromise the capacity for an accused to receive a fair trial.

2.2 Criminal jury trials are by their nature difficult.  They present challenges in their legal complexity and in the presentation and broader advocacy skills required.  They are for this reason a specialist field of legal practice. 

2.3 Currently and historically, members of the Victorian Bar undertake the vast majority of trials funded by VLA. This has served the system well as the Bar is the primary resource for advocacy talent.  The Bar has traditionally attracted the best talent and has the culture and infrastructure to nurture and develop that talent.  It is through the broadest possible use of the advocacy resources available at the Bar that the best outcomes can be achieved in the criminal justice system.

2.4 The Bar is, however, always open to ways in which advocacy standards can be further improved, ways to ensure that only suitably trained and competent advocates undertake VLA funded work, and ensuring that pathways exist for junior members to develop their skills and trial practices.  The Bar does not presume that just because things have previously been done in a certain way that it must necessarily always be so.  In that context, the Bar intends to engage positively with VLA with a view to remaining at the core of trial practice in this state, and to achieve improvements in outcomes and efficiency where that is possible.

2.5 In summary, the Bar;

(a) Supports an ‘opt-in’ scheme of training or quality assurance to ensure that the quality of representation for those represented by barristers in VLA funded matters remains high and is continually improved.  The Bar has already progressed significantly in the development of such a scheme, which would specifically address the unique skills required to undertake criminal trial work;

(b) Does not object in principle to the establishment of a panel for barristers for VLA funded trial work, provided that the processes for entry and removal are simple, fair and transparent; 

(c) Recognises the requirement for the continuation of funding for instructing solicitors, particularly when the nature of the trial or the particular circumstances of the client make such support a prerequisite to the achievement of a fair trial;

(d) Does not support any proposals to increase the volume of trial work undertaken by public defenders, or alter the current allocation of work between private and public practitioners;

(e) Supports the current system that directly links payments to the performance of a task. The Bar does not support the concept of ‘fixed fees’ for all trials, nor any alternative model intended to provide an incentive to complete a matter swiftly.  The Bar does not accept the premise behind the suggestion, namely that a barrister’s professional performance and forensic decisions can or should be affected by personal financial considerations separate from the interest of the client;

(f) Agrees that briefing barristers early is desirable, where possible.  When briefed early, ideally preparation on that matter should be undertaken well in advance of the trial.  However, changes to fees structures that encourage this can only be supported where there is sufficient ‘date certainty’ for a barrister to commit to that early preparation without fear of it being wasted;

(g) Agrees that continuity of representation is a desirable outcome, where reasonably possible.  However, this outcome requires a level of ‘date certainty’ for trials that at present the Courts have been unable to provide;

(h) Does not object in principle to the introduction of some kind of accountability measures designed to inform VLA of the reasons why a trial has exceeded its estimated duration;

(i) Does not object in principle to VLA exercising more intensive management of those trials where the most funding is committed.

3. Introduction

3.1 The Bar welcomes the opportunity to comment on issues raised in the Consultation Paper.  The Bar is a professional association representing the interests of practising barristers in Victoria.  The CBA is the peak body for barristers in Victoria practising in the criminal law.  Its members comprise almost one quarter of all barristers practising in Victoria and it counts almost one third of Victoria's Judiciary among its Honorary Members.  The CBA represents criminal barristers who principally prosecute, those who principally defend and those who have a mixed practice.  The CBA issues press releases, regularly meets with the judiciary and government, and is involved in the continuing legal education scheme of the Victorian Bar.  The website of the CBA can be found at www.crimbarvic.org.au and is regularly updated. 
Part I - Matters of Principle

4. FEATURES of the Bar

4.1 The Victorian Bar represents an easily accessible resource of skilled advocates, available for VLA to utilise on an ‘as-needed’ basis without the need to commit to the full time employment of the advocate.  This provides a level of economic efficiency in the allocation of trial work.  It also permits a high level of flexibility for changing levels of demand, or the particular legal or other requirements of an individual case or client.

4.2 The community has an interest in the provision of high quality advocacy in criminal trials.  The perception and reality of an accused being properly represented increases the chances of a fair trial, reduces the chance of a wrongful conviction and serves to increase confidence in the justice system.  Beyond this, ensuring a proper quality of representation is of economic benefit as well.  Well prepared and skilled advocates run trials more efficiently, and reduce the chance that community resources will be wasted through the discharge of a jury or a matter being forced to be re-tried.  The Bar contends that VLA is best served to obtain the best quality advocacy available through the continued use of the Victorian Bar, for the reasons outlined below.

4.3 The Victorian Bar proudly pursues the following Principles and Values: 

· Independence of government, client, solicitor, colleague and self-interest

· A strong and enduring community of barristers who maintain the highest professional and ethical standards

· Excellence and innovation borne of a deep understanding of the law

· Supporting the right of all members of society to access quality legal representation 

· Vigorous and fearless representation of our clients’ rights and interests

· A system of law that secures justice in a free and democratic society

4.4 As specialist advocates, members of the Bar undertake the vast majority of trials funded by VLA.  The Bar currently has the bulk of collective trial experience within its ranks.  By virtue of this wealth of experience, the Bar is the jurisdiction’s primary resource for high-quality advocacy talent.  

4.5 Its members in signing the Bar roll voluntarily subject themselves to the Bar Rules and the jurisdiction of the Ethics Committee.  These sources provide clear and regularly updated direction and guidance on a broad range of practice concerns to continually enhance the quality of advocates.  The Ethics Committee publishes guidelines to respond to issues raised by members or as a result of investigations, responds to specific enquiries for rulings put to it by members on an ethical interpretation of the conduct rules, and can refer matters to the Legal Services Commissioner on its own discretion or counsel a barrister who is observed to be uncomfortably close to transgressing the conduct rules.  This process is continuous, is taken very seriously and features regularly in the operation of the Ethics Committee, List committees and the specialist Bar Associations committees, and within the general counselling role of mentors and senior counsel with juniors.

4.6 To become a barrister, candidates must pass the Bar Exam.  This exam assesses knowledge and a demonstrated aptitude for the skills required of a barrister, addressing civil and criminal procedure, evidence and ethics.  To pass the exam, candidates must achieve a mark of at least 75%, with only the top 40 candidates with a pass mark receiving an offer.  In the October 2013 exam, 105 candidates sat the exam and 38 offers were made.  In combination with the Readers’ Course, the introduction of the Bar Exam has served to ensure the competence of those coming to the Bar since its introduction in 2011.  An evaluation of the impact of this measure is premature, however it is anticipated that as progressively more and more members come to the Bar with a higher base level of aptitude, the quality of advocates will be enhanced. 

4.7 Candidates who pass the Bar Exam progress to the Readers’ Course.  The Readers’ Course is conducted twice a year, and is of approximately eight weeks’ duration.  Building on the aptitude and knowledge demonstrated in the Bar Exam, the Readers’ Course is structured to hone written and oral advocacy skills.  The Course addresses a broad range of practice areas and develops Readers’ proficiency in a breadth of skills.  This ensures that junior barristers are equipped to deal with a diverse range of matters as their career develops.  Attendance is compulsory at all sessions of the full-time Course and Readers are subject to assessment, coaching and feedback.  The Course is continually updated and refined in order to provide excellent advocacy training and early exposure to the tools necessary for the proficient delivery of service to clients.  The Readers’ Course is taught in the most part by specially selected volunteers from the Bar and the bench.  Accreditation of advocacy coaches has been conducted to maintain the high standard and consistency of instruction provided during the Readers' Course. 

4.8 Mentoring

(a) Each Reader has a mentor with whom they share chambers, rent-free, for a period of nine months.  Mentors must not be a Queen’s Counsel or Senior Counsel at the commencement of the reading period and must be no less than 10 years’ standing on the Bar Roll by the end of the reading period.  Operating in an ‘open door’ environment, a mentor is a junior barrister’s first point of contact for advice on briefs.  Mentors are often chosen by Readers on the basis of their area of practice or reputation.

(b) In 2000, the Bar introduced a senior mentoring scheme.  A senior mentor is a Silk who, while not replacing the role of the primary mentor, offers additional support and opportunities for the Reader to expand their contacts at the Bar.  

(c) There is also a junior mentor scheme which offers the Readers access to practitioners only a few years ahead of them who often have more contemporary knowledge of the cases and challenges Readers are likely to encounter.

(d) Beyond the formal requirements of mentors and senior mentors, these roles contribute significantly to the collegiality of the Bar culture and the development of talent at the Bar.  Mentors and senior mentors offer invaluable guidance, support and encouragement to junior members of the Bar.  

4.9 The Continuing Professional Development (CPD) sessions offered by the Bar are regularly updated and refined to equip counsel to operate at a high level in a constantly changing legal environment.  The Bar has demonstrated a clear commitment to increasing quality of counsel through ongoing improvement to education with a new CPD Prospectus under development.  This Prospectus details the range of CPD opportunities available, tailored to barristers’ seniority.  The CPD sessions offered include personalised learning plans for Readers, targeted CPD for the junior Bar, and specialised skills workshops and career development for senior junior counsel, all complementing the ongoing CPD Program offerings.

4.10 Barristers’ chambers are structured to expose junior barristers to the experience of their senior colleagues.  The Bar’s ‘open door’ culture creates an environment by which skills and knowledge are passed on.  This culture has developed over decades and cannot easily be replicated within any individual firm or in-house structure.  The collegiality fostered by this culture and the mutual respect derived from this collegiality provides a powerful incentive for members to commit to practise at the highest professional and ethical standard.  The chambers system makes a substantial contribution to an environment designed to develop advocacy skills.  

4.11 Market forces operate on barristers as much as on any other sole practitioner in a competitive environment.  No barrister is ever guaranteed work.  Each stands as an individual business practising in his or her own name.  Barristers are subject to fierce competition for work, in a manner that cannot be replicated by those conducting trials though the direct allocation of work either in-house at VLA or at a large firm.  This exposure to competition is a driver to maintain and enhance services and standards from which those accessing advocacy from the Bar benefit.

5. Concerns of the Bar

5.1 The Bar is supportive of a coordinated response which brings about cultural change.  The Bar notes that, although it is beyond the scope of the Consultation Paper, systemic reform should be embraced.  A ‘whole of system’ response would ensure that the cumulative effect of individual reforms is realised.  

5.2 The Bar is concerned that any reform should not offend minimum standards for Legal Aid funded defence in indictable matters.  These standards include concepts of:

(a) Fair trial;

(b) Independence of counsel;

(c) Early provision of representation, leading to early briefing of counsel;

(d) Continuity of counsel; and

(e) Equality of arms, which necessitates a fair balance between the skill and seniority of parties’ representation.

5.3 While acknowledging that VLA funds are limited and must be applied in effective and efficient ways, the Legal Aid fees paid to private practitioners are below the real cost of generally providing the necessary legal service.  There is a growing trend of experienced lawyers retreating from publicly funded legal work and a greater investment is required to prevent private practitioners from withdrawing their services.  There is also concern that many of the options proposed, such as increased scrutiny, review and the development of a sliding scale of appearance fees, would exceed any projected savings. 
Part II - Reforms relating to Quality Assurance and Compliance

6. Quality Assurance program

6.1 The Bar is supportive of, and willing to devote resources to, a quality assurance program for those members undertaking publicly funded indictable criminal trial advocacy.  The Bar is currently developing a specialist program which complements the Bar’s extensive and successful CPD program, Bar Exam, Readers’ Course, mentoring and chambers system. 

6.2 The quality assurance program is designed to credential barristers to run indictable crime trials by ensuring they meet high standards of advocacy skills and legal knowledge.  The quality assurance program is proposed to contain components focusing on experience and assessment of barristers’ knowledge of substantive law and advocacy core competencies, mentoring and peer review.

7. Ongoing quality of counsel

7.1 The Bar devotes significant resources to ensure quality of counsel.  As part of the quality assurance program in development, quality assured counsel will be provided with specialist CPD relevant to their practice to ensure they are informed of their responsibilities and are up to date with legislative reforms.  Counsel will be required to continually participate in the program to remain credentialed.

7.2 The quality assurance program is proposed to include a peer review mechanism, allowing for the provision of feedback to counsel from the judiciary and other senior members of the profession.
8. Direct briefing

8.1 The Bar supports the continued funding of instructing solicitors in trials where the principle of a fair trial would be offended, or where it is in the interests of the client that a solicitor be instructed.

8.2 A barrister in Victoria is bound by the Victorian Bar Practice Rules to accept an engagement on behalf of a client usually only through the client's lawyer (s 3.2.3 of the Legal Profession Act 2004).  Direct briefing is permitted in certain circumstances where instructions are accepted from a client or approved professional organisation directly (without also needing to engage an instructing solicitor).  In contrast, direct access involves a barrister accepting instructions directly from a natural person or corporation, without an instructing solicitor being engaged.  This is prohibited except in very limited and highly regulated circumstances.  Under the Practice Rules, a barrister must not act in a direct access matter if it is considered that it is in the interests of the client that a solicitor be instructed (see Part IV, Victorian Bar Practice Rules).

8.3 Instructing solicitors are vital to the achievement of a fair trial where the nature of the trial or the particular circumstances of the client require it.  In the case of R v Chaouk [2013] VSC 48, Justice Lasry held at first instance that the absence of an instructing solicitor would ‘substantially increase the likelihood of errors being made or important matters being overlooked by counsel’ such that ‘the trial of the accused is likely to be unfair in the sense that it carries a risk of improper conviction’ (at [47]).  This was upheld on appeal (see R v Chaouk [2013] VSCA 99 at [21]-[22]).
9. Major trials and allocation of work

9.1 Whilst the Bar supports proposals for greater supervision of major trials, the Bar does not support proposals for major trials and sexual offence cases to be wholly allocated to VLA.  The Bar is concerned that reforms which isolate certain areas of practice could lead to possible dilution of talent.  Further, that members of the Bar can both prosecute and defend allows the development of a breadth of skills and strategic awareness of each parties’ tactics.  These qualities are valuable in negotiations and go towards cultivating a level of excellence and innovation borne of a deep understanding of the law.  The Bar believes that the features described at section 4 are crucial to the development of high-quality, specialist advocates, and that this vital resource would be diminished by the segregation of certain counsel from the majority of practitioners.  

9.2 The Bar remains concerned that an expansion to VLA’s in-house practice or public defenders scheme could not only give rise to issues of conflict and restrict the capacity of VLA to engage the best available advocate, but potentially offends the independence of counsel concept.
Part III - Reforms relating to Fees

10. Payment-based incentives

10.1 The Bar supports the current system that directly links payments to the performance of a task.  Fees paid should reflect the task undertaken.

10.2 The Bar does not support the concept of ‘fixed fees’ for all trials, nor any alternative model intended to provide an incentive to complete a matter swiftly.  The Bar does not accept the premise behind the suggestion, namely that a barrister’s professional performance and forensic decisions can or should be affected by personal financial considerations separate from the interest of the client. 

11. Early briefing and continuity of counsel

11.1 The Bar supports early briefing and continuity of counsel, but expresses concern that this is difficult to manage without trial date certainty and in the face of continued backlogs in the court system.  The Bar welcomes the proposed participation with several senior County Court judges experienced in the jurisdiction, which will assist in addressing the Bar’s concerns.
12. Early guilty pleas

12.1 Early guilty pleas should be encouraged, however the Bar does not support incentives which impose pressure on an innocent accused to plead rather than face the uncertainties of trial.  Equally, it is not appropriate for an accused person to be penalised for defending a criminal allegation.  Any changes which might have that consequence or which might encourage such a perception require careful consideration.  Fees should reflect the amount of work done by counsel to prepare a case either for trial or for plea. 

13. increased compliance and review

13.1 The Bar supports proposals to increase compliance and review of practitioners, for instance explaining why a trial resolved on or after the first day of trial prior to approving payment, or why trial duration was longer than anticipated.  The Bar seeks to ensure, however, that such compliance and review activities are not unduly onerous or burdensome. 
14. Conclusion

14.1 As the primary resource for advocacy talent and as key stakeholders in the criminal justice system, the Bar encourages reforms directed at improving the quality of criminal trials.  The Bar’s culture and infrastructure is uniquely placed to foster and develop the most talented advocates.  The Bar seeks to continually engage with VLA to improve advocacy standards, in turn achieving the best outcomes for the criminal justice system.

Will Alstergren SC

Chairman

Victorian Bar Council
Peter Morrissey SC

Chair
Criminal Bar Association of Victoria

APPENDIX – RESPONSES OF THE VICTORIAN BAR TO THE OPTIONS
Pre-committal

Option 1: That the available pre-committal fee be amended to require a practitioner to prepare a documented analysis of the hand-up brief and formulation of a case strategy.

Response: This is a matter generally handled by instructing solicitors and the Bar takes no position on the merits of the option.
Committal
Option 2: That Victoria Legal Aid more heavily scrutinise whether there is a ‘strong likelihood’ that a benefit will result from representation at contested committal. 

Response:  The Bar does not object in principle to having the merits of a particular legal strategy, in this instance the choice to have a contested committal, being articulated to VLA at an appropriate time.
Option 3: That Victoria Legal Aid sets expectations as to the content of the brief to appear at the contested committal, including a description of the case strategy and the purpose of having the committal (e.g. whether it is intended to lay the groundwork for resolution, narrow the issues for trial, seek discharge or achieve a summary hearing).

Response:  This is a matter generally handled by instructing solicitors and the Bar takes no position on the merits of the option.
Post-committal
Option 4: Victoria Legal Aid remove, or reduce, the post committal negotiation fee.

Response:  This is a matter generally handled by instructing solicitors and the Bar takes no position on the merits of the option.
Option 5: Victoria Legal Aid remove the fee for sentencing indications.   

Response:  The Bar does not support this option.  Consistent with our position that fees should reflect the task undertaken, this fee should be retained.
Option 6: Victoria Legal Aid require more information from practitioners when completing an existing post-committal checklist, including an explanation as to the extent to which the committal narrowed the issues for trial, assisted in resolving the case or otherwise advanced trial preparation. 

Response:  This is a matter generally handled by instructing solicitors and the Bar takes no position on the merits of the option.
Pre-trial
Option 7: Where a case resolves at or before first directions hearing, an additional payment to be made available to the solicitor to recognise the effort involved in negotiation. A higher fee could be applied where resolution occurs at or before committal mention, if it can be demonstrated that significant negotiations occurred in order to achieve resolution.  

Response:  The Bar supports this option as it ensures that fees paid reflect the work done.
At trial
Option 8: Victoria Legal Aid to require practitioners to explain why a trial resolved on or after the first day of trial, prior to approving payment for trial days prior to the resolution. 

Response:  The Bar does not object in principle with the suggestion that VLA should be kept informed of the progress of a trial, including where matters have resolved.  However, the Bar objects to the inference that barristers’ behaviour, including acting upon instructions to resolve a matter, is, can or should be influenced by personal financial interests separate to those of the client.  The Bar contends that any attempt to achieve budgetary gains through this avenue is fundamentally flawed.
Phases of an indictable crime case
Option 9: To structure fees (other than bail application fees) and approvals around phases of an indictable crime case rather than around court events.  

1. Initial phase –The solicitor’s preparation fee becomes a case analysis fee with the brief analysis and resulting case strategy documented, including, whether there is a defence with merit, whether there is no defence and the client was advised to plead guilty, whether there is an opportunity to negotiate a resolution or whether further information is required (and if so what) before a case strategy can be finalised. This phase could incorporate the fee for a Form 32 and committal mention.  

2. For plea – This phase would follow where a plea is to be entered.  It would include funding to prepare and appear at the plea.  

3. Committal – This phase to include contested committal, post committal negotiation, first directions hearing and sentence indication hearing. A grant of legal assistance would be contingent on certification of merit (noting s24(2) of the Legal Aid Act arising from the documented case analysis, including justification for the funding of a contested committal hearing.   

4. For trial – This phase would include funding to prepare for the trial and appear at trial.  A grant of legal assistance would be contingent on further certification of merit (noting s24(2) of the Legal Aid Act) arising from a revised and documented case strategy including how the issues have been refined since committal.  

Response:  This is a matter generally handled by instructing solicitors and the Bar takes no position on the merits of the option.
Continuity of representation
Option 10: Victoria Legal Aid to enforce an ongoing requirement that the assigned lawyer or counsel must inform us where they form the view that: 

1. there is no longer merit in the accused’s defence; or

2. the accused is refusing to make a reasonable concession in relation to the issues in the trial where such refusal has the effect of significantly increasing the required duration of the trial. 

Response:  The Bar does not object in principle to having the merits of a particular legal strategy being articulated to VLA at an appropriate time.
Option 11: Victoria Legal Aid remove the 20% uplift fee, or restrict it to only be available if counsel appeared at the contested committal (rather than the first directions hearing).

Response:  The Bar supports the retention of this fee, as it is consistent with the principle that continuity of counsel where possible is the most efficient use of advocacy resources.
Option 12: Introduce changes to the eligibility guidelines and fee structures for Melbourne based trials to require the following:

1. A trial brief to be provided to counsel no later than 14 days before the defence response is due to be filed, and where possible, earlier.

2. The trial brief to reflect the defence response, final directions hearing, trial and advice on appeal.

3. Compliance with section 249 of the Criminal Procedure Act 2009 (Vic). 

4. The solicitor to notify of the return of any trial brief to Victoria Legal Aid. 

5. Return of a trial brief disentitles the barrister from receiving the preparation fee (or a proportion of the fee), defence response or final directions hearing fee. 

6. A returned trial brief to be provided to Victoria Legal Aid to be allocated to a public defender (if available).   

Response:  The Bar does not object in principle to having sensible accountability measures in place.  The Bar does not, however, support the preferential briefing of public defenders for ‘returned trial briefs’ and cannot see where this achieves any efficiency. 
Option 13: Impose a condition on the grant of legal assistance requiring the same counsel briefed in a trial that has been adjourned to be re-briefed if he or she is available.  

Response:  The Bar supports this proposal.
Option 14: Where the same counsel cannot be briefed, the trial brief should be provided to Victoria Legal Aid for allocation to a public defender (if available), or allocation by Victoria Legal Aid to a member of the private bar.   

Response:  The Bar does not support the preferential briefing of public defenders.
Option 15: Victoria Legal Aid commit to exploring a pilot of Block Briefing in Melbourne with the County Court.

Response:  The Bar supports the continuation of the current pilot scheme and its extension to Melbourne. 
Effective preparation
Option 16: Victoria Legal Aid introduce a minimum standard for trial brief, which sets clear and auditable expectations for the content of the trial brief including a covering memorandum in order to ensure an orderly handover of file knowledge.  

Response:  Part of the important role fulfilled by instructing solicitors is in preparing a brief for counsel that includes all relevant materials in an accessible format and a memorandum providing guidance as to its contents.  A well-prepared brief enables a barrister to efficiently identify the issues in dispute and makes it less probable that any important matters will be overlooked.  Many solicitors routinely prepare briefs to this standard and the Bar is supportive of any measures to ensure these standards are reached in every VLA funded matter.
Option 17: Separate counsel’s preparation from the first day appearance fee to ensure that preparation is done before trial and to enable payment for preparation in the event that trial resolves. 

Response:  The Bar supports in principle any proposal that ensures fees paid reflect work done and also supports the concept that preparation should be done early where possible and where the court can provide date certainty.
Option 18: Devise a new model for applications for additional preparation fees in non-standard cases negotiated in advance for both solicitor and counsel, that includes:

1. volume of material 

2. complexity of the legal issues 

3. complexity of the evidential issues  

4. complexity of the client 

5. number of co-accused 

6. other?

Response:  The Bar is open to discuss any proposal that ensures that fees paid better reflect the work done.
Option 19: Where a fee for extra preparation has been granted, require the lawyer undertaking the preparation (solicitor or counsel) to provide a report for the assigned practitioner’s file describing the preparation completed to be available for later audit.   

Response:  This is a matter generally handled by instructing solicitors and the Bar takes no position on the merits of the option.
Option 20: Victoria Legal Aid no longer continues to pay counsel a full day brief fees for days in the Reserve List. 

Response:  The Bar does not support this proposal.  This amounts to VLA seeking to obtain time from barristers for free, since once required to attend for court the barrister is denied the opportunity to accept another brief on that day.  
Trial duration and associated cost
Option 21: Develop a model for fixed fees for counsel in some or all trials.   

Response:  The Bar does not support this proposal.  The Bar does not accept the premise that personal financial interests should influence forensic decisions.  Payment should reflect the work done.  Although this option may appear attractive from an accounting point of view, experience has shown that trials are highly individual events and projected savings from a one size fits all approach are likely to be illusory.
Option 22: Implement a sliding scale of appearance fees.   

Response:  The Bar does not support this proposal.  The Bar does not accept the premise that personal financial interests should influence forensic decisions. Payment should reflect the work done.  The work required to develop an effective sliding scale would exceed any projected savings.

Option 23: Fund instructing solicitors on an ‘as reasonably necessary’ basis relying on assigned practitioners (private and staff practice) to make appropriate decisions about when they are required. The instructor would only be funded where they meet the requirements set out in R v Chaouk i.e. the instructing solicitor has a relationship with the client, has been involved in the preparation of the trial and is sufficiently skilled and experienced to provide genuine help to trial counsel. 

Response:  The Bar supports the retention of instructing solicitors in trials where the nature of the trial or the particular circumstances of the client make such support a prerequisite to the achievement of a fair trial.  The circumstances in which the absence of an instructing solicitor would deny client fairness have been articulated in R v Chaouk.
Option 24: Provide instructing solicitors with an hourly fee to permit greater flexibility than the current half day structure. 

Response:  This is a matter generally handled by instructing solicitors and the Bar takes no position on the merits of the option.
Option 25: Provide funding in the form of a ’trial support fee’ for the assigned practitioner to support trial counsel in or out of court for the duration of the trial.  The fee could be set at a standard amount with the ability to apply for a larger fee depending on the duration of the trial.  

Response:  This is a matter generally handled by instructing solicitors and the Bar takes no position on the merits of the option.
Option 26: Introduce direct briefing to barristers with no involvement from a solicitor.

Response:  The Bar Rules concerning direct briefing are well entrenched and any proposal of this sort would have to comply.  As a matter of principle, however, the Bar supports the retention of the role of the instructing solicitor.
Option 27: Introduce direct briefing with Victoria Legal Aid to provide a limited solicitor function and to divert resources from solicitor to counsel, allowing counsel to take the lead role in indictable crime cases.  

Response:  The Bar supports the retention of the role of instructing solicitor and would be wary of endorsing any change to that role in the absence of detail as to what constitutes a ‘limited solicitor function’.
Option 28: Reintroduce the ability to apply for second counsel without linkage to instructor funding and with reference to complexity and other criteria.

Response:  The precise level of resourcing required to ensure a trial is properly conducted can vary depending upon the nature and complexity of the matter, the volume of material within the brief and the needs and challenges of a particular client.  As such, the preferred composition of the legal ‘team’ engaged varies from case to case.  Some cases may require a second counsel, a high level of support from an instructing solicitor, or both.  The Bar supports this proposal to the extent that it recognises that some flexibility in approach is appropriate
Option 29: Treat applications for second counsel, Senior/Queen’s Counsel and additional preparation as a package in complex trials. 

Response:   The precise nature of a funding application to VLA is a matter generally handled by instructing solicitors.  However, the Bar notes that some flexibility in relation to such applications is appropriate, in that the need for additional preparation in a particular matter is only one of a number of criteria that may make the engagement of Silk or second counsel appropriate.  As such, the Bar does not support a rigid linkage of the applications to the need for additional preparation.
Major trials

Option 30: Victoria Legal Aid treats major cases as a separate category of trial, and defines a major case as a matter that:

· has one accused and is likely to require at least 15 days of trial time

· involves two legally aided accused and is likely to require at least 10 days of trial time in the County Court

· involves three or more accused regardless of the likely duration of the trial; or

· for any other reason (e.g. volume of material, complexity) is likely to cost Victoria Legal Aid more than $40,000. 

Response:  The Bar has no issue with VLA providing greater scrutiny to those trials occupying the top tier of resource allocation.
Greater scrutiny of costs in major trials
Option 31: Victoria Legal Aid to intensively manage major cases. Case management could include requiring the submission of case plans or introducing obligations to report on case progress. 

Response:  The Bar does not oppose VLA providing greater scrutiny to those trials occupying the top tier of resource allocation.
Option 32: Establish a process to enable the courts to advise Victoria Legal Aid of problematic defence conduct in legally aided major trials.  

Response:  The Bar supports a process by which the courts can communicate such matters with the Bar and the CBA and has proposed a mechanism to achieve this.  The Bar does not support a direct and unfettered right of communication between the court and VLA as this may result in unfairness and a perceived conflict of interest.
Different funding models
Option 33: Victoria Legal Aid to decide how to fund individual major trials, either through tendering, funding packages, fixed fees for appearances at trial or funded as an ordinary trial. 

Response:   The Bar supports the current system where each trial is funded on the same basis.  The fees paid should reflect the work done, and any method of funding that diverges from this principle creates the risk of unpaid work in long trials or funding windfalls in shorter trials. 
Who does the work?
Option 34: All major trials to be allocated to Victoria Legal Aid’s staff practice, subject to conflict of interest check and staff capacity.

Response:  The Bar does not support this proposal. This unnecessarily restricts VLA’s capacity to access the broadest range of advocacy talent, ensuring the specialised skills required for each type of trial are available.
Option 35: A major trial panel to be created as a subset of the s29A Panel. 

Response:  The Bar does not object in principle to this proposal, so long as the processes for entry and removal from the panel are fair and transparent.
Option 36: All major trials (in-house or privately assigned) to be briefed to a public defender, subject to conflict of interest check and staff capacity.  

Response:  The Bar does not support this proposal, as it offends the independence of counsel concept and restricts the capacity of VLA to engage the best available advocate.
Option 37: Victoria Legal Aid conducts a mandatory file review at the end of all major trials.  

Response:  The Bar does not object in principle to this proposal and has no issue with VLA providing greater scrutiny to those trials occupying the top tier of resource allocation. 
Allocation of indictable crime work
Option 38: Retain the current market approach to the allocation of work between Victoria Legal Aid’s staff practice and private practitioners.  

Response:  The Bar supports the current balance.
Option 39: Allocate sexual offence cases to Victoria Legal Aid’s staff practice, subject to conflict of interest check and staff capacity.   

Response:  The Bar does not support this proposal, as it offends the independence of counsel concept and restricts the capacity of VLA to engage the best available advocate.
Quality of legally aided indictable crime work
Option 40: Mandate the use of checklists by all practitioners for indictable crime cases.  

Response:  The Bar takes no position on this option.  Checklists have proven to be very useful in other professional contexts.  However, they are expensive and time consuming to develop and refine.  This option would require specific funding to be made available.
Barristers
Option 41:  Require Victoria Legal Aid-endorsed counsel be briefed in all legally-aided trials.

Response:  The Bar does not object in principle with this proposal, subject to the selection process being fair and transparent, and that sufficient flexibility is built in to ensure exceptional cases can be accommodated.
Option 42: Establish a panel of barristers for trial work with quality based criteria for entry. Victoria Legal Aid would have the ability to remove barristers from the panel. 

Response:  The Bar does not object in principle with this proposal, subject to the process for entry and removal being fair and transparent.
Option 43: Establish a list of barristers for trial work with simple criteria for entry. Victoria Legal Aid would have the ability to remove barristers from the list.

Response:  The Bar does not object in principle with this proposal, subject to the process for entry and removal being fair and transparent.
Option 44: Develop a set of core competencies for advocates that must be met to receive briefs in legally aided criminal trials (or for the membership of a panel or list, if one is established). 

Response:  The Bar is in the process of enhancing its CPD opportunities to provide more specialised training for trial practice.  The Bar is open to discussing all proposals of this nature with VLA to ensure the joint aim of maintaining and where possible enhancing advocacy standards is achieved.
Option 45: Develop a peer review model that enables the provision of feedback to counsel from the judiciary and other senior members of the profession including Victoria Legal Aid and Crown representatives.

Response:  The Bar is developing processes aimed at improving the capacity for feedback, and welcomes the opportunity to discuss these proposals with VLA.
Public defenders
Option 46: Increase the number of public defenders employed in Victoria Legal Aid Chambers.

Response:  The Bar does not support this proposal.
Option 47: Require preferential briefing of public defenders by private practitioners.

Response:  The Bar does not support this proposal.
Option 48: Victoria Legal Aid to advocate for a New South Wales style Public Defenders Scheme, noting that this would require resourcing and legislative amendments.

Response:  The Bar does not support this proposal.
Approval, compliance and review
Option 49: Victoria Legal Aid to play a more interventionist role in the approval of applications for grants of legal assistance in indictable crime matters, including consideration of whether the Simplified Grants Process is available for indictable crime matters.

Response:  The Bar does not take any position on this matter.
Option 50: Strengthen Victoria Legal Aid’s compliance and enforcement processes. 

Response:  The Bar does not take any position on this matter.
Option 51: Victoria Legal Aid to exercise the ability to refuse payment for legal services if we consider that the expenditure was unnecessary. 

Response:  The Bar does not take any position on this matter, beyond noting that the criteria for such a conclusion need to be transparent, and the process by which such a decision is made must be fair.
Option 52: That Victoria Legal Aid routinely identify and review cases that have any or some of the following features:

1. Case resolved on or after date listed for trial

2. Jury discharged

3. Appeal against conviction allowed

4. Concern raised by trial judge

5. Concern raised by prosecutor 

6. Trial duration estimate under by 30% or more.

Response:  The level of review engaged in by VLA and the criteria imposed for such review are matters for VLA.  Whilst the Bar does not object in principle with the concept that VLA be kept informed where matters have proceeded differently than anticipated, the Bar does not support any proposals that would impose onerous or unfair responsibilities on counsel.  The Bar looks forward to discussing further with VLA the precise requirements, if any, that would be expected of trial counsel should this proposal proceed.
Option 53: That Victoria Legal Aid seek explanation from the practitioner/s involved in the relevant cases, (as described in Option 52) and that there is a consequence (warning, non-payment, removal from list or panel) for an unsatisfactory explanation. 

Response:  The Bar does not object in principle to VLA requiring that information relevant to the progress of a matter be provided.  Any consequences for the non-provision of material must be openly articulated and imposed only where less onerous enforcement techniques have failed.  
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