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INTRODUCTION
The Victorian Bar Council and the Family Law Bar Association (the Bar) welcome the opportunity to respond to the Victoria Legal Aid Family Law Legal Aid Services Review Consultation and Options Paper January 2015 (Options Paper).

The major issues for the Bar in the current review of legal aid funding in family law matters are:
· Assisting in timely identification of matters requiring court resolution

· Encouraging early resolution of matters able to be resolved

· Assisting the orderly operation of the Court

· Targeting limited resources to areas of highest need

· Assisting proper preparation of matters by solicitors

· Proper funding and support for Counsel providing assistance on legally aided matters

Comments are made below about topics in the Options Paper generally and where relevant to the Bar’s concerns, specific options by number.

topics
Access and Intake

The Bar is supportive of initiatives to improve access and intake processes for legal assistance and advice, in particular expanding access to duty lawyers and outreach schemes.  

Enabling litigants to obtain advice and assistance prior to Court dates will free up the resources of the duty lawyer on the day and assist with the orderly and timely hearing of cases.

Vulnerable Clients

The Bar is supportive of initiatives to improve information and access to legal services for vulnerable clients.  

Members of the Bar are very concerned about a lack of information in some communities about what constitutes family violence and what support a victim of violence may access.  Too often when matters eventually reach court, the evidence reveals years of abuse.

Early Intervention

The Bar is supportive of early intervention services currently offered in family law.  It is important that training for non-lawyers not replace early access to a lawyer for advice.

OPTION 12

The Bar supports the reintroduction of an advice and negotiation grant.  This should enable more matters to resolve, or at least narrow the dispute, prior to the first return date at Court and assist with the orderly operation of Duty List days.

Family Dispute Resolution

The Bar is supportive of the Round Table Dispute Management Services provided by VLA.  Members report that the service is particularly effective when used as a lawyer assisted negotiation later in the Court process after a Family Report has been prepared.  Matters requiring a traditional family mediation may be better allocated to the Family Dispute Resolution Services.

OPTION 13

Members of the Bar support the exchange of more information prior to the commencement of the RDM.  The simplest way to achieve this would be to require a proposed minute of orders to be exchanged and for the information obtained by RDM staff and provided to the chairperson to also be shared with the parties prior to the commencement of the RDM to enable instructions to be obtained and advice to be given about the other party’s proposals.

OPTION 16

Provided shuttle-style negotiations are available, and parties are represented, it should be possible to expand the availability of RDMs to matters involving allegations of family violence.  Where a party is not seeing a child, RDM should be available but not required as a pre-condition for litigation funding as delay is a significant issue.

Litigation

OPTION 19

1. The Bar supports priority funding for vulnerable clients but assistance should not be contingent on the client being linked with particular services as in the current guideline. 

2. The Bar supports a funding priority where there are allegations of family violence or child abuse but the assessment of the likely outcome of an application should be left to the merits test rather than introducing further criteria.

3. The third proposal is probably also better left to the merits test rather than introducing an assessment at the grant stage of impact on a meaningful relationship between a parent and a child, when the definition of meaningful relationship” varies from case to case.

OPTION 20

The Bar urges the removal of the restriction on funding for final hearing representation.  The ‘savings’ from the guideline when introduced have led to increased costs for the Court and other parties, contributed to court delays and added significant stress to vulnerable clients at critical times.  Counsel are skilled at advising clients, assisting them to resolve cases capable of being resolved, presenting relevant facts, testing evidence, and presenting legal argument appropriate to the facts.  Without their assistance, cases are not properly brought before the court.  The presence of an Independent Children’s Lawyer does not provide a remedy within the adversarial system.

OPTION 22

The Bar supports mediation in family law and a pilot at either Dandenong or Melbourne.  The experience of post-family report RDM indicates that there is likely to be successful resolution of many disputes referred by the Court.  Many members of the Family Law Bar are Nationally Accredited Mediators and have made themselves available for the lower cost Fixed Fee Mediation scheme initiated by the Federal Circuit Court in low value property pool matters.  Members of the Bar could be used as mediators in the pilot.

OPTION 23

The Bar supports the removal of the funding requirement of aid to only seek an adjournment.  This places lawyers in an impossible situation when representing clients at Court as it dictates an outcome to the Judge, wastes time and money of both the court and the other party, severely disadvantages the legally-aided client and wastes the opportunity for the lawyer (who is present anyway) to properly represent a client.

OPTION 24

The Bar supports the removal of the guideline re breaches of safety notices and intervention orders as it is open to unfair outcomes. The matters are better dealt with generally under the merits test.

OPTION 25

The Bar supports measures that improve case preparation and standards for briefs for Counsel and the timing of briefs.  

Whilst the remuneration for lawyers doing legally-aided family law work is far lower than Court Scales and the market rates for privately funded work, quality tools should make the task easier rather than add to the cost of the work.  It is noted that due to funding priorities for vulnerable clients, the work is often complex and the clients often need greater support than private clients.

OPTION 26

The Bar supports the funding of advice on preparation of matters for trial, in particular on evidence.  The funding model should be flexible, given the limited funding resources, enabling it to be paid for either a written advice or a conference with counsel.

OPTION 27

The Bar is supportive of measures that ensure that matters are ready for final hearing in good time however adding steps into the preparation may be counter-productive.  It is noted that a frequent reason for late briefing is stated to be due to delays in solicitors receiving approval of funding for trial, late availability of the family report, a need to appeal a funding decision and a late change of circumstances for the client.  These matters would not be assisted by introduction of a Certificate of Readiness.

OPTION 28

The Bar is committed to the provision by its members of high quality representation and advice.  Whether a list of preferred barristers to be briefed in legally aided family law matters is necessary or would assist in the context of family law would depend on the detail of the proposed scheme to govern the operation of any such list.

Duty Lawyers

The Bar supports the Duty Lawyer scheme in Family Law and any measures to make it more effective.

Self-Represented Litigants

The Bar supports measures to provide assistance to Self-Represented Litigants.  The Family Law Assistance Program provides a valuable service using students who are supervised to provide support with documents and court events.

Child Support, Financial and Property Matters

The Bar supports assistance in matters with small property pools.  

There could be assistance to enable parties to include most property matters in the RDM process for clients otherwise assisted or through the mediation pilot proposed.  Arbitrary cut-off levels should be avoided.

It is noted however, that where one or more of the parties has a mental impairment or other disability, where there is a significant power imbalance or for various other reasons, a third party decision may be required.  Consideration should be given to introducing a Family Arbitration pilot scheme like that offered by Legal Aid Queensland.  There are a number of members of Counsel already trained as Family Law Arbitrators at various levels of seniority able to participate.

Independent Children’s Lawyers

OPTION 38

The Bar supports the reintroduction of payment for an ICL to instruct at trial.  The ICL should be there to assess the evidence and give Counsel instructions.  It is an important role and not able to be adequately replaced by brief phone calls during Court breaks or conferring after Court.  

Ideally, the ICL should be funded for the whole trial to hear the evidence of the parties, their witnesses and the experts.  If funding is not available for the whole trial, it should be available for times chosen by the ICL and Counsel rather than limited to be used on the first day so the funding could be targeted for a particular task such as note taking during cross-examination or to assess a particular part of the evidence. 

Other staff from the ICL’s office may be already familiar with the matter and could in any event appropriately undertake some instructing tasks such as note-taking whilst Counsel for the ICL is cross-examining, so aid should not be restricted to the ICL him or herself.

OPTION 39

The Bar supports the removal of the requirement for ICLs to appear as Solicitor Advocates.  The task of running a trial is specialised.  Those ICLs with the skill and desire to appear are able to do so.  It should not be a requirement.  It is the task of the ICL to choose the most appropriate representation and he or she is better placed to make that decision on a case-by-case basis rather than having a blanket requirement.

It is noted that a number of highly experienced private practitioners withdrew from the ICL panel when the requirement was introduced and it would be beneficial to revisit the membership of the panel if the requirement is removed.

OPTION 40

The Bar supports the introduction of a grant for disbursements for an ICL to obtain reports as it will save time, lead to fewer court events and improve the quality of the evidence in those cases where it is required.
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