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INTRODUCTION

The Law Institute of Victoria (LIV) is Victoria’s peak body for lawyers and those who work with them in the legal sector, representing over 19,000 members.  This submission has been prepared by members of the LIV’s Family Law Section, which comprises over 2,000 lawyers practising in family law.  
Our members have a long history of advocating on legal aid issues including calling for additional government funding. 
The LIV supports a number of the options put forward by Victoria Legal Aid (VLA) in its consultation paper as genuine suggestions to improve the quality of family law legal services.  Together with the recent changes to the section 29A panels and continued quality assurance exercises, most of the options in the consultation paper will assist in delivering higher quality family law legal services.
This submission addresses each suggested option, as well as provides some general comments about the guidelines. 

The LIV is committed to assisting VLA in delivering high quality family law services. We are also committed to ensuring that vulnerable people continue to be afforded a choice in representation and support the need for increased collaboration between key family law service providers.
GENERAL COMMENTS
LIV members have provided feedback directly to VLA advocating for funding to be restored for representation at final hearing for all clients eligible for litigation funding assistance, rather than funding some clients for trial preparation but not representation.  This is our members’ preferred approach, even if it means further restrictions on those eligible for litigation funding.
Some members have advised that they are no longer able to undertake legal aid work due to the self-assessment criteria for eligibility.   Members have suggested that VLA consider a review of the guidelines with private practitioners assisting in the development of simpler guidelines.
Our members also raised concerns that the guidelines limit funding for people who are responding to a court application and where the parties have not attended a family dispute resolution process. This places the respondent in an unfair position when they may not have filed material and the Court refuses to grant the adjournment.  This places practitioners who appear in court in the uncomfortable position of being seen as unprepared when seeking an adjournment to allow for roundtable dispute management and no material has been filed. In some cases, the judge may not allow an adjournment as the matter is before the Court.
The LIV notes that while family violence intervention order legal services are outside the scope of this review, we are aware of the significant increase in applications in this jurisdiction.  We are aware that the Magistrates’ Courts has now become the first point of contact into the legal system for an increasing number of people in Victoria who require family law legal services.   We agree with VLA in that a client’s contact with the Magistrates’ Court for family violence matters presents an important opportunity to screen for other family law issues.  We strongly support VLA’s views in that the early detection of interrelated family law issues would enable the provision of appropriate advice and ‘warm referrals’ for further legal assistance. 
RESPONSES
Access and Intake 

Option 1: Better promote existing Legal Help and duty lawyer services and actively expand outreach.  

The LIV agrees that VLA should review current referral pathways to identify gaps and further develop relationships with key service providers so that potential clients are referred to Legal Help as early as possible   We suggest that a simple, one page information sheet could assist.  That sheet should outline the pathways to resolving family law matters and refer to appropriate organisations that could assist.  We also suggest that VLA consider the development of a ‘self-help kit’ which includes model orders (for different scenarios such as supervised and non-supervised time) and sample affidavits for self-litigants.
Option 2: Develop a family law screening tool for community and support workers. 

The LIV agrees with this option.
Option 3: Develop referral or other tools for lawyers to support better identification of relevant non-legal services for clients and better referral of clients to these services where appropriate. 
The LIV agrees with this option.
Option 4: Enhance intake opportunities at Magistrates’ Courts for clients with family law legal need. 

The LIV agrees that VLA should review the ways in which family violence intervention order (FVIO) duty lawyer services are provided with a view to supporting lawyers to screen more consistently for family law legal needs.  

Additionally, we recommend the development of a student clinic supported by the Family Law Pathways Network to assist with maintaining appropriate referral mechanisms between locally based organisations operating as part of, or alongside the family law system.  We note that a similar service has been set up in the Melbourne Family Law Court via an information kiosk staffed with volunteers to assist with information and referrals for clients to alternative dispute resolution and supportive services.  Alternatively, if supported by funding, and subject to capacity, VLA should explore this further with the Federation of Community Legal Centres to ascertain if the CLC duty lawyer list might be able to provide this service.
Vulnerable Clients 

Option 5: Develop closer partnerships with the Victorian Aboriginal and Torres Strait Islander legal services to meet unmet demand for family law service in Aboriginal communities. 

We agree with the option for VLA to employ an Aboriginal Liaison Officer or support worker, in addition to providing cultural awareness training across all VLA practice areas on Aboriginal and Torres Strait Islander clients (and CALD communities). 
Additionally, we suggest the development of an internship program for indigenous law students, as a way of building their skills and to foster relationships with their communities.
Option 6: Undertake a ‘continuity of service delivery’ pilot for high needs clients, in partnership with community legal centres.  

The LIV supports the proposed ‘continuity of service delivery’ pilot which will allow one or more CLCs undertaking family law casework to provide additional ongoing family law services for clients they assist with a FVIO matter.  We suggest the model be piloted with a CLC already providing strong experience in family law and which might be able to develop a student clinic from their current volunteer base to assist with service delivery
The LIV strongly agrees that ‘warm referrals’ to legal services are important to ensure that vulnerable clients do not slip through the cracks of the ‘referral merry-go-round’.  We note that family law legal advice is limited in some generalist CLC’s and suggest that training on family law triage service be extended to all CLC lawyers.  

Option 7: Expand the Settled and Safe program across the State. 

The LIV supports the expansion of the Settled and Safe program.  We also suggest expanding this for law students and graduates undertaking Practical Legal Training (PLT) programs   
Option 8: Deliver training on related areas of law to family law practitioners, so that they can   better assist clients and to provide advice and referrals. 

The LIV agrees that this option recognises the multiple needs family law clients sometimes have, and that a greater general understanding of other jurisdictions will assist practitioners to provide appropriate and complete advice to clients, particularly vulnerable clients.  We suggest that the LIV is best placed to provide this training and education for private practitioners.  We invite VLA to work with the LIV CPD Department to offer appropriate and relevant training programs.  
Early Intervention 

Option 9: Develop and deliver an education program for non-legal support workers to assist clients to identify pathways for resolution of family law matters. 
The LIV is supportive of the principle of this option.  However, we disagree that VLA should develop and deliver the education program.  We suggest that VLA’s limited funding be prioritised on service deliver.   
Option 10: Expand and diversify the accessibility of family law legal information.  

The LIV supports this option, particularly online education in relation to family law or a series of online videos providing basic family law information and conflict resolution options. Further, we suggest an increase in additional resources for self-represented parties, such as model orders, descriptive flow charts of the family law process, age appropriate time examples, and communication strategies for dealing with the other parent.
Option 11: Provide more outreach services at points of early contact for clients. 

The LIV agrees with this option.
Option 12: Re-introduce an advice and negotiation grant for limited matters.
While the LIV understands the reasoning behind this option, we submit that it should be up to individual practitioners to decide if that is the best use of the grant. Negotiation will not work for all cases but may assist others with very discrete issues. 
Family Dispute Resolution 

Option 13: Require parties to exchange a short summary of the issues in dispute prior to a Roundtable Dispute Management Conference.  
LIV members’ report that a major concern with many current RDM conferences is that often up to 1 - 1.5 hours is spent on working out the parties position, with less time for negotiation or resolution.
The LIV agrees with this option, but rather than the summary of issues in dispute; we suggest that the parties exchange a short summary of the issues for resolution.  We also suggest that the assigned mediator (or their assistants) prepare a short issues paper or summary.  We note that our members report that mediators and their assistants are sometimes privy to telephone conversations with clients who may disclose matters that they do not necessarily disclose to their lawyer

Option 14: Make payment of the preparation component of the family law dispute resolution grant contingent on proof of preparation.  

The LIV agrees with this option, subject to the provision that proof of preparation could be letters exchanged between parties which raise the issues to be discussed and a draft plan that is not exchanged but ready for use at the commencement of the conference.
Option 15: Conduct a thorough examination of the value of VLA trialling a new legal service at one or more Family Relationship Centres including an evaluation of previous pilots of legal assistance to clients of FRCs and review of current new service arrangements. 

The LIV agrees with this option.
Option 16: Expand eligibility for Roundtable Dispute Management service to include: 

· matters in which there has been or is a risk of family violence (i.e both victims and perpetrators could be eligible) 

· where a party is not seeing their child.   

The LIV agrees with this option.  We further add that there should be less time undertaken between intake and conference.  We note that currently, there is a 7 day wait to write to the other party.  We submit that the letter should be sent as soon as eligibility is determined. Parties should not have to wait longer than 3-4 weeks from the time the other party accepts the invitation. 
Option 17: Pilot an expanded duty lawyer (or Family Law Legal Service-type) scheme to represent clients at Roundtable Dispute Management (RDM) (including clients currently eligible for a grant of aid) to determine if such a scheme is effective and economic, and enable greater numbers of clients to access RDM (and/or to free up legal aid resources to fund other options canvassed elsewhere in this paper). 
The LIV agrees with this option, noting that an expanded duty lawyer (or Family Law Legal Service-type) scheme to represent clients at Roundtable Dispute Management (RDM) would require further funding.  There may already may be some experienced practitioners available who could be involved when appropriate.
Option 18: Develop and implement a culturally responsive framework for family dispute resolution provision at Roundtable Dispute Management, in collaboration with community-based and academic partners. 

The LIV agrees with this option.
Litigation 

Option 19: Priority for litigation funding be given to matters where:
1. The client has a particular vulnerability, such as a mental health issue, cognitive impairment, language barrier, literacy issues, drug and alcohol issues, or an acquired brain injury;

2. The matter involves allegations of family violence and/or child abuse, where the outcome of the matter would significantly impact the relationship between a parent and the child/ren because one parent is likely to have limited or no time with the child/ren or there is likely to be a change of residence; and/or

3. The proposal or conduct of a party substantially prejudices the ability of a child to maintain a meaningful relationship with one or both parents.   
The LIV agrees with this option noting that it is already in place. 
Option 20: Remove the guidelines restricting funding for representation at final hearing for clients otherwise eligible for litigation funding.  

The LIV is strongly supportive of this option and further suggests that VLA might consider funding for final hearings conditional on the parties attending litigation roundtable dispute management before the final hearing (in appropriate cases).  We note however that roundtable dispute management would have to be able to prioritise these cases at appropriate times prior to trial.

Option 21: Establish a reference group that includes private practitioners, community legal centres and VLA staff lawyers to review grant guidelines related to family law dispute resolution and litigation and make recommendations about: 

1. Re-drafting the guidelines so that they are easier to understand and apply.

2. Re-drafting the guidelines to reflect the case management and hearing models of the Family Law Courts.   

3. Developing checklists to assist practitioners in applying for grants of aid and assessment of merits of a matter.

This particular option is not about changing eligibility criteria but rather clarifying existing guidelines.    

The LIV agrees with this option. 
Option 22: Conduct a court ordered mediation pilot.   
In principle, we agree with this option.  However, we note that the roundtable dispute management program already exists, and a court ordered mediation pilot may duplicate that program. 
Option 23: Remove the funding requirement that respondents to a court application may only be granted aid to seek an adjournment. 
The LIV agrees with this option and the use of the new family law practice standard requiring practitioners to consider if the matter is appropriate for a litigation intervention at RDM.   A well prepared practitioner will know when mediation is appropriate.

Option 24: Amend the guideline removing eligibility for aid, so that it does exclude funding on the basis of breaches of Victorian family violence safety notices or intervention orders. 

The LIV submits that where this is the case, practitioners should be able to provide submissions to VLA as to the merits of the case and why the client should be funded.

Option 25: Establish a working group including private practitioners, community legal centres and VLA staff lawyers to develop a suite of quality tools to assist practitioners in the preparation of matters for hearing.  
The LIV supports this option.
Option 26: Divide the current preparation fee into two components: 

1. an evidence analysis, merits assessment and case strategy fee ($534 being 3 hours at $178) to cover work involved for a lawyer or barrister undertaking this assessment;  

2. the remainder of the fee to be a general lump sum fee to cover the other general preparation undertaken by a lawyer. 

The LIV agrees with this option.  
Option 27: Introduce a certificate of readiness for final hearing.  
While this mechanism promotes efficiency and encourages greater trial preparation in proceedings, the LIV is cautious about supporting this option. Whether a certificate of readiness is required ought to be guided  by court rules and policies.  For instance, there may be times where the provision of a family report is not available until a few days prior to the hearing date and the Court may still wish to proceed.   
We submit that this option will only be viable subject to full support and guidance from the Court.
Option 28: Establish a preferred list of barristers to be briefed in legally aided family law matters.

The LIV acknowledges that this option ensures greater accountability around briefing practices, and to ensure that competent counsel represent legal aid clients in family law matters.  The LIV’s accreditation process aims to encourage this competency. However, we submit that any barrister endorsement process must be transparent and fair, and established in consultation with the members of the Victorian Bar.
Duty Lawyers 

Option 29: Pilot a duty lawyer service modelled on the Legal Aid NSW Early Intervention Unit. 

This option has been considered to determine if it provides a more effective and economic use of resources by assisting people to resolve or clarify issues earlier and reduce demand for more intensive casework services under a grant of aid.  While the LIV supports this option, we would be concerned if this option removes funding from grants of aid. 
Option 30: Pilot an expanded duty lawyer service modelled on the QPILCH Self Representation Service (Courts) model. 

The LIV supports this recommendation.

Option 31: Maintain the current duty lawyer service model, with the addition of Information and Referral Officers at Court to triage matters before the duty lawyer sees the client and/or made referrals for clients after seeing the duty lawyer. 

The LIV supports this option and suggests that it may be beneficial to work with Family Law Pathways in order to provide additional skills for volunteers involved, as well as court network staff.
Self-Represented Litigants 

Option 32: Review information and resources provided by VLA, other Legal Aid Commissions, community legal centres and the Family Law Courts to support self-represented litigants, to identify and address gaps. 

The LIV supports this option.

Option 33: Pilot a QPLICH-type service model for providing additional discrete task assistance for self-represented litigants. 
The LIV supports this option.

Option 34: Consider establishing a student clinic model for providing discrete task assistance to self-represented litigants.
The LIV supports this option. The LIV may be able to assist in coordinating students from various Universities through access to our student members.

Child Support, Financial and Property Matter 

Option 35: Re-introduce litigation grants for property matters when the dispute also involves children and where the only asset is superannuation. 

The LIV supports this option. Our members report a large number of clients who miss out on grants of aid where superannuation is their only asset.

Option 36: Re-introduce litigation grants for property matters when the dispute also involves children, where the parent is seeking to retain the family home and will receive no payment, and/or where the matter involves a superannuation spilt or a pool of equity less than $50,000 (including superannuation).  

The LIV supports this option.  Our members report that this option was available in previous years; with fees being recouped by VLA upon the transfer of the family home. 
The LIV submits that an equity pool of $50,000 including superannuation is too low.  We submit that this should be increased to at least $500,000 with a condition stipulating that the aid recipient repay the grant upon any transfer.
Currently, when assessing whether a person qualifies for a grant of legal assistance under the means test, VLA is guided by section 24(3) of the Legal Aid Act 1978 in considering the income and assets of a person (including any financially associated person (FAP)) and the estimated cost of obtaining legal services from a private lawyer.  We note that the maximum allowable assets including home equity is at $300,000 as established by the National Means Test introduced in the mid-1990s which was at the time, based on the Henderson Poverty Line, and has not been reviewed or increased since.  

Although this review is not in relation to VLA’s means test, we have, in other forums, made separate recommendations for VLA to review and increase these amounts to reflect current CPI and inflation rates.
In light of the current maximum allowable assets test and that the National Means Test has not been reviewed in 20 years, we propose an equity pool of $500,000.
Option 37: Remove the current limited grant funding available for property matters at Roundtable Dispute Management.   
The LIV does not agree with this option noting that if the matters also include significant children’s issues, to attempt to resolve those issues in the first instance as both often impact on the other.

Independent Children’s Lawyers 

Option 38: Introduce a limited grant for Independent Children’s Lawyers (ICLs) to instruct in matters. 
The LIV welcomes the option of reinstating a grant for ICLs to instruct at trials. 

ICLs are a party to the proceedings and, as such, ICL instructors must be available and funded for the entirety of the proceedings.  We note the significant opportunity cost incurred by ICLs in attending Court for the duration of a trial and suggest that funding for instructing ICLs should be commensurate with time spent.
Option 39: Amend the current guideline to continue to allow for, but no longer require, Independent Children’s Lawyer to appear at final hearing as solicitor advocates.   
The LIV supports the option to allow, but not require, ICLs to appear at final hearings as solicitor advocates, with the additional condition that VLA provide sufficient training for ICLs.

LIV members also note that ICL advocacy should also focus on interim hearings.  We suggest that the ICL advocacy guidelines allow ICLs (subject to clear exceptions) to attend at interim hearings. 
Option 40: Introduce a grant for disbursements for Independent Children’s Lawyers seeking assessment reports, applicable where legally aided parties or self-represented litigants are unable to pay the cost of the report.  
The LIV supports this option. We submit that funding should be given where an ICL decides that  it is critical to obtain a report before seeking a grant of aid.

This is particularly relevant where an order is made for a party to undergo a psychiatric assessment and one or both parties are self-represented, or have limited or no funds.  Without this evidence, the case cannot move forward.

CONCLUSION

The LIV commends VLA’s efforts to improve the delivery of effective family law legal services.

We acknowledge that these efforts are made difficult by current financial constraints.  As outlined in our submissions above, many of these options, if implemented as a result of this consultation will result in fairer and just outcomes for vulnerable clients.

The LIV submits that careful and measured implementation of any proposed changes, including our own suggestions, is crucial to the future success of the provision of family law legal services in Victoria.  
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