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Introduction

Peninsula Community Legal Centre (PCLC) welcomes the opportunity to review and comment on the options raised in Victoria Legal Aid’s (VLA) Family Law Legal Aid Services Review Consultation and Options Paper (the paper). PCLC congratulates the VLA on the Paper which captures many important issues relating to the granting of legal aid and the accessibility of family law. In particular, we encourage VLA’s approach to further consult with stakeholders on the important issues and options highlighted in the Paper, and would welcome the opportunity to participate in any such consultations.
About PCLC

PCLC is an independent, not-for-profit organisation that has been providing free legal services to Melbourne’s south-eastern communities since 1977.  PCLC is one of the largest community legal centres in Australia, spanning a catchment of over 2,600 square kilometres, six local government areas and almost one million people, with a larger catchment area for some programs. The Centre’s Head Office is in Frankston, with branch offices in Bentleigh, Cranbourne, Rosebud and Pines (Frankston North), plus visiting outreach services in Hastings and Chelsea.

In addition to its general legal services, the Centre operates specialist programs in family law, child support, family violence intervention orders, tenant and consumer advocacy and rooming house outreach.

As is typical of CLCs, PCLC provides legal information, advice, ongoing legal assistance and representation and undertakes community legal education, community development and law reform activities. 

In 2013-14, the Centre provided 7,451 advices and opened 2,659 cases. Family law is continually the most common legal issue affecting clients, last year comprising 52 percent of all matters, particularly involving child contact, residence and family violence. Clients are overwhelmingly experiencing disadvantage, with around three-quarters reporting no or low income (less than $26,000 per annum). Family violence was indicated in a quarter of all matters. 

Family Law Program

Since 2005, the Centre has operated a dedicated Family Law Program, comprising a duty lawyer service at Dandenong Family Law Courts, complementary to that offered by VLA, plus office based advice and casework services, prioritising matters where clients are experiencing disadvantage and the welfare of children is at stake. In 2013-14, duty lawyers provided 1,066 client activities (advice and casework) at the Dandenong Family Law Courts. 

There is a high demand for duty lawyer services at Dandenong and PCLC’s duty lawyer program has become a necessary part of the Dandenong Court infrastructure. We provide advice and information, conduct negotiations, draft minutes of consent, applications, affidavits and other documentation, and appear on behalf of self represented litigants. This service is vital for self-represented litigants, particularly where VLA has a conflict of interest. Referrals are also regularly made to the PCLC duty lawyer from VLA regional offices in urgent family law matters, or in family law matters in which VLA cannot assist such as Contravention Applications.  

Our duty lawyer model also provides additional services such as input through court meetings and networks to improve court services.
Family Violence 

PCLC has considerable expertise in family violence matters and operates a family violence duty lawyer service at the Specialist Family Violence Service at Frankston Magistrates’ Court. Family violence is a priority area in the Centre’s community legal education work, including participation in the Frankston & Mornington Peninsula Family Violence Network, Outer South Peninsula Integrated Family Violence Partnership, Inner Middle Integrated Family Violence Partnership and Critical Linkages (Casey / Cardinia Family Violence Network). The Centre delivers workshops at Men’s Behaviour Change Programs and has provided training for workers and the broader community, often in conjunction with the Peninsula Regional Office of VLA. 

Family Relationship Centre Partnership
PCLC is proud of its strong partnership with Family Life as the provider of Family Relationship Centre Frankston & Mornington Peninsula (FRC) and VLA’s Peninsula Regional Office. Last financial year alone, PCLC delivered 20 Legal Information for Parents workshops to 269 participants, provided 77 free legal advices to FRC clients and operated 13 ongoing cases. The partnership is supported by a Memorandum of Understanding signed by all the parties, plus quarterly Partnership Working Group meetings, promotional materials, informal meet and greet events and inter-professional training. 
Response to Issues Raised and Options for Reform

We have presented below our comments to the options raised in each section of the Consultation and Options paper. 

We have highlighted in our response to the paper the valuable contributions CLCs make to family law services in general. However, we would also like to emphasise that having adequate resources is integral to CLCs’ services, specifically to being able to take on matters on an ongoing basis. In this respect, CLCs would benefit greatly from better access to resources such as, for example, streamlined administrative systems such as LEAP which also offers access to updated commentary on legislation, recent case law and useful precedents.
Access and Intake
Option 1: Better promote existing Legal Help and duty lawyer services and actively expand outreach. 

We support this option. Our experience, consistent with recent research findings, is that early intervention is paramount in addressing legal issues before they escalate. Outreach services are an important way in which we make our services accessible to clients and remove barriers to obtaining assistance. We strongly encourage VLA to consult with CLCs about enhancing and expanding outreach services already offered by CLCs and VLA. We further note that additional resources may be required to address increased demand arising from improved early intervention. 

Option 2: Develop a family law screening tool for community and support workers.

We partially support this option. We are not opposed to the development of a family law screening tool, but note that considerable work is already being undertaken by community legal centres regarding “legal health checks”, as a tool for community and other workers to identify legal issues and make appropriate referrals. We understand that a national project is currently being undertaken by the National Association of Community Legal Centres, and refer you, for example, to www.legalhealthcheck.org.au. We suggest that further investigation and consultation occur before any new tool is developed. 

Option 3: Develop referral or other tools for lawyers to support better identification of relevant non-legal services for clients and better referral of clients to these services where appropriate.

We do not oppose this option, but suggest that there be further consultation around existing initiatives (such as the ‘Find a Family Law Pathway to Suit Your Matter’ initiative at the Dandenong Family Law Courts, staffed by a trained volunteer) and exploration of existing referral tools, such as those created by Family Law Pathways, including the Victorian “iRefer” app. We agree that it is important to support lawyers’ knowledge of non-legal services and provide them with the necessary information, training and tools to be able to make appropriate non-legal referrals to ensure a holistic approach to the client’s issues. 

Option 4: Enhance intake opportunities at Magistrates’ Courts for clients with family law legal need.  VLA could review the way in which its FVIO duty lawyer services are provided with a view to supporting lawyers to screen more consistently for family law need. 

We support this option. 

Based on our extensive experience as duty lawyers in Family Violence Intervention Orders (FVIOs), we have serious concerns about the appropriateness of negotiating family law arrangements simultaneously with FVIOs, where the focus should be on safety. 

However, we are not opposed to duty lawyers providing advice on family law matters, where appropriate and feasible, allowing for time constraints facing duty lawyers, who would also need to make sure that the initial family law advice is limited so as not to overload a client with too much information. We also believe screening and warm referrals for family law matters are appropriate and desirable in terms of seeking early resolution. We appreciate the suggestion that any training developed could also be offered to CLCs. 

Vulnerable Clients
Option 5: Develop closer partnerships with the Victorian Aboriginal and Torres Strait Islander legal services to meet unmet demand for family law services in Aboriginal communities.

We support this option. 

Option 6: Undertake a ‘continuity of service delivery’ pilot for high needs clients, in partnership with community legal centres. 

We support this option and appreciate the recognition that appropriate funding will need to be provided for this to occur. 

PCLC is ideally placed to be part of a ‘continuity of service delivery’ pilot, as the Centre already undertakes substantial family law work, as well as operating a FVIO duty lawyer at the Frankston Magistrates’ Court Family Violence Service. We deal with a high volume of FVIO matters at this duty lawyer service and a vast number of these clients require additional family law advice. We believe that such a pilot would greatly enhance our capacity to respond to clients’ family law issues in a timely way, potentially leading to earlier resolution of disputes. 

There could be scope for such a pilot to also address child protection issues, which can also be interconnected with family law and family violence matters. 

Option 7: Expand VLA’s Settled and Safe program across Victoria. 

We support this option.

Option 8: Deliver training on related areas of law to family law practitioners, so that they can better assist clients and provide appropriate advice and referrals. 

We support this option and would welcome training in related areas to be offered to CLC lawyers. In our experience, clients may also be grappling with a range of inter-related issues, including immigration (where there is a fear of deportation), fines and debts. We note that we have previously indicated to VLA the difficulty we have experienced in accessing training in the related area of child protection, which is an under resourced area of need in most CLCs due to lack of expertise. 

CLCs may also be well placed to offer training to other family law practitioners, based on their experience in areas of law not common to other practitioners. 

Early Intervention

Option 9: Develop and deliver an education program for non-legal support workers to assist clients to identify pathways for resolution of family law matters. 

PCLC supports this option, provided it occurs in consultation with CLCs, who already provide extensive community legal education programs. We believe there is scope for VLA and CLCs to work together to meet the aims of this option. 

Like other CLCs, PCLC has strong connections with its local community and is viewed as a key legal resource. Last year alone, the Centre participated in over 20 local networks, attended 66 community meetings, delivered 26 talks and workshops (excluding FRC Partnership) and held 10 public information stalls / displays. The Centre provides legal information on request to community workers (in 2013-14, 43 were provided), and receives the third largest number of referrals from community organisations. 

CLCs are ideally placed to work with VLA in developing and delivering education programs and to undertake ongoing engagement with the community sector. 

We support the proposal that training would enable support workers to identify issues and provide general advice; we would caution against non-legally qualified people providing family law advice. In our experience, there is a great deal of misinformation about family law in the community, including amongst non-legal support workers, and we would be concerned about these workers providing even basic family law advice.

Option 10: Expand and diversify family law legal information.

We support this option.

Option 11: Provide more outreach services at points of early contact for clients. 

We support this option, however propose that this be done in consultation with CLCs many of which already provide a number of outreach services. As we noted in our response to Option 1, CLCs are well placed to expand their existing outreach services with further resourcing. 

Option 12: Re-introduce an advice and negotiation grant for limited matters. 

We support this option, which we believe encourages early resolution of matters.

Family Dispute Resolution

Option 13: Require parties to exchange a short summary of the issues in dispute prior to a Roundtable Dispute Management conference. 

We support this option.

Option 14: Make payment of the preparation component of the family law dispute resolution grant contingent on proof of preparation. 

We support this option.

Option 15: Conduct a thorough examination of the value of VLA trialling a new legal service at one or more Family Relationship Centres, including an evaluation of previous pilots of legal assistance to clients of FRCs and review of current new service arrangements. 

We are unable to support or oppose this option, as we are unclear whether it contemplates a roll-out of RDM-style mediation at FRCs, or some variation on previous Lawyer Assisted Family Dispute Resolution (LAFDR) at which the FRC’s FDR Practitioner presides. We note that the latter would be conditional upon the FRC deeming matters suitable for LAFDR, which may vary substantially between FRCs. 

We are also unclear whether VLA proposes to evaluate its own participation in Legal Assistance Services-FRC Pilots, or whether it intends to review the whole of pilot projects, which would require CLC and FRC participation and approval. PCLC and its partner organisations have undertaken extensive work over more than 5 years to ensure the success of their partnership, and we hope that any evaluation or change to these partnerships would not occur without consultation. 

We also question whether a trial of a new legal service would result in a duplication of current partnerships arrangements between legal assistance services and FRCs. 

Option 16: Expand eligibility for the Roundtable Dispute Management service to include:

· matters in which there has been or is a risk of family violence (ie. both victims and perpetrators could be eligible)

· where a party is not seeing their child. 

We support this option.

Option 17: Pilot an expanded duty lawyer (or Family Law Legal Service-type) scheme to represent clients at Roundtable Dispute Management (including clients currently eligible for a grant of aid) to determine if such a scheme is effective and economic, and enables greater numbers of clients to access RDM (and/or frees up legal aid resources to fund other options canvassed elsewhere in this paper).

We support this option. We believe that CLCs would be ideally placed to provide such services, subject to resourcing. 

Option 18: Develop and implement a culturally responsive framework for family dispute resolution provision at Roundtable Dispute Management, in collaboration with community-based and academic partners.

We support this option.

Litigation

Option 19: Priority for litigation funding be given to matters where:

1. The client has a particular vulnerability, such as a mental health issue, cognitive impairment, language barrier, literacy issues, drug and alcohol issues, or an acquired brain injury;

2. The matter involves allegations of family violence and/or child abuse, where the outcome of the matter would significantly impact the relationship between a parent and the child/ren because one parent is likely to have limited or no time with the child/ren or there is likely to be a change in residence; and/or 

3. The proposal or conduct of a party substantially prejudices the ability of a child to maintain a meaningful relationship with one or both parents. 
We support options 1 and 2, however we are concerned that the option in point 3 appears to penalise parties who are trying to protect children and risks prejudicing family violence victims in higher risk matters where advice may be to deny contact for safety reasons. An example of this would be where a factor such as a suicide threat has been identified. 
We would also like to suggest that VLA explore creating additional priority areas for family law issues where a party or child is at risk of deportation, particularly to an unsafe destination; and for recovery of a child or children taken overseas, especially to non-Hague Convention countries.  

Option 20: Remove the guideline restricting funding for representation at final hearing for clients otherwise eligible for litigation funding.
We support this option.

Option 21: Establish a reference group that includes private practitioners, community legal centres and VLA staff lawyers to review grant guidelines related to family law dispute resolution and litigation and make recommendations about:

1. Re-drafting the guidelines so that they are easier to understand and apply.

2. Re-drafting the guidelines to reflect the case management and hearing models of the Family Law Courts.

3. Developing checklists to assist practitioners in applying for grants of aid and assessment of the merits of a matter.

We support this option. 

Option 22: Conduct a court ordered mediation pilot. 

We are unable to comment on this option without further information. It is unclear how a VLA-employed mediator would avoid conflicts of interest, nor whether this would duplicate FDR services already offered by third parties. 

Option 23: Remove the funding requirement that respondents to a court application may only be granted aid to seek an adjournment. 

We support this option.

Option 24: Amend the guideline removing eligibility for aid, so that it does not exclude funding on the basis of breaches of Victorian family violence safety notices or intervention orders.

We support this option. We are of the opinion that it is counter-productive to refuse aid where to grant it would expedite matters and make it less stressful for family violence victims, especially where there are high risks. A breach has usually already occurred before consideration of funding. We therefore believe that it is unlikely that a refusal of aid would act as a preventative measure. 

Option 25: Establish a working group that includes private practitioners, community legal centres and VLA staff lawyers to develop a suite of quality tools to assist practitioners in the preparation of matters for hearing. 

We support this option.

Option 26: Divide the current preparation fee into two components:

1. An evidence analysis, merits assessment and case strategy fee ($534 being three hours at $178.00) to cover the work involved for a lawyer or barrister undertaking this assessment; 

2. The remainder of the fee to be a general lump sum fee to cover the other general preparation undertaken by a lawyer. 

We have no comment.

Option 27: Introduce a certificate of readiness for final hearing.

We have no comment.

Option 28: Establish a preferred list of barristers to be briefed in legally aided family law matters. 

We are unable to comment on this option without further information about the basis on which barristers would be eligible for inclusion on a ‘preferred’ list, and whether it would be mandatory to brief only preferred barristers. 

Duty Lawyers

Option 29: Pilot a duty lawyer service modelled on the Legal Aid NSW Early Intervention Unit.

We would welcome the opportunity to consult with VLA about the role of CLC-based alternate duty lawyer services.

Based on the information provided in the paper, we would like to caution that relying on the early intervention unit lawyers and/or information and referral officers may have the potential to fragment services and may pose the risk of a loss of expertise which is gained through regular casework and which is essential for identifying issues and remedies. 
Option 30: Pilot an expanded duty lawyer service modelled on the QPILCH Self Representation Service (Courts) model. 

Based on the information provided in the paper, we support this option. 

The QPILCH Self Representation (Courts) models would appear to be similar to PCLC’s own Family Law Program and duty lawyer service at Dandenong Family Law Courts. Based on our experience, there is a high demand and need for such assistance, which can be challenging, given time pressures on duty lawyers. Such a service needs appropriate resourcing.  

Option 31: Maintain the current duty lawyer service model, with the addition of Information and Referral Officers at Court to triage matters before the duty lawyer sees the client and/or make referrals for clients after seeing the duty lawyer.

We are unable to comment without further information. We agree that there are gaps and resourcing issues in the current duty lawyer service model, which can cause delays and frustrations for clients. Based on the information in the paper, we are uncertain whether this would be best addressed with the creation of an Information and Referrals Officer, or whether greater resourcing is required to expand existing duty lawyer capacity. 

Whichever of the options above is implemented, we would like to see that the proposed pilot ensures that clients are captured prior to filing stage and receive help with the documents and/or referrals. 

Self Represented Litigants

Option 32: Review information and resources provided by VLA, other Legal Aid Commissions, community legal centres and the Family Law Courts to support self-represented litigants, to identify and address gaps. 

We support this option. CLCs are also well placed to support self-represented litigants with information and resources, for example by preparing and delivering material and workshops, providing information kiosks at court and at other venues such as FRCs and developing online material.

Option 33: Pilot a QPILCH-type service model for providing additional discrete task assistance to self-represented litigants.  

We support a pilot service model that trials an expansion of existing duty lawyer services to encompass additional initial triage/help for self-represented litigants, focusing on 

a) those who are fairly capable and just need checking/amendment of docs, and 

b) those who need more in-depth assistance/drafting of docs. 

We have already stated that there are gaps in the current model and issues of resourcing to address. However discrete task assistance may not meet the needs of less capable clients, who may also require help with negotiation or strategy.

Option 34: Consider establishing a student clinic model for providing discrete task assistance to self-represented litigants. 

We believe further consultation is required, particularly with CLCs who have extensive experience in managing student programs. Given the limitations of students’ skills and experience and the need for extensive resourcing and supervision, we suggest that student clinics are only suitable in limited cases and circumstances and to undertake minor tasks at filing stage. 

Option 35: Re-introduce litigation grants for property matters when the dispute also involves children and where the only asset is superannuation.

We support this option.

Option 36: Re-introduce litigation grants for property matters when the dispute also involves children, where the parent is seeking to retain the family home and will receive no payment, and/or where the matter involves a superannuation split or a pool of equity less than $50,000 (including superannuation). 

We support this option.

Option 37: Remove the current limited grant funding available for property matters at Roundtable Dispute Management. 

We support this option.

Independent Children’s Lawyers

Option 38: Introduce a limited grant for Independent Children’s Lawyers to instruct in proceedings. 

We support this option.

Option 39: Amend the current guideline to continue to allow for, but no longer require, Independent Children’s Lawyers to appear at final hearing as solicitor advocates.

We support this option. 

Option 40: Introduce a grant for disbursements for Independent Children’s Lawyers seeking assessment reports, applicable where legally aided parties or self-represented litigants are unable to pay the cost of the report.

We support this option.

Conclusion

PCLC congratulates VLA on their comprehensive Consultation and Options paper and we would welcome the opportunity to provide further input in the future stages of the review of Family Law Legal Aid Services.
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