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Overall comments

Response: Women’s Legal Service Victoria (WLSV) welcomes the review by Victoria Legal Aid (VLA) of its family law services and appreciates the opportunity to participate in the consultative phase of the review and to make a submission in response to the Consultation and Options Paper.

WLSV, established in 1981, is a specialist state-wide community legal centre working with disadvantaged and vulnerable women experience family violence and relationship breakdown. We provide legal advice and representation, build capacity through legal education and highlight systemic issues in law and policy. Our principal areas of work are family law, family violence intervention orders and victims of crime compensation.

We operate a related organisation; Family Law Legal Service (FLLS), which provides non-gender specific duty lawyer and advice services at the Melbourne registries of the Family Court of Australia and Federal Circuit Court, and in partnership with a range of Family Dispute Resolution (FDR) providers, including VLA.

WLSV shares VLA’s commitment to the delivery of high quality, timely legal services, targeting disadvantaged clients otherwise excluded from accessing the justice system. We are pleased to be able to offer broad support to many of the options proposed.

WLSV and FLLS undertake a range of work that could be scaled up to address options 2, 4, 6, 8 10, 11, 15 and 17. We would welcome the opportunity to work together with VLA on these options and/or to submit a business case for undertaking some of this work ourselves. We believe that our long-standing and trusted relationships with CLCs and family violence services as well as our newer relationships with family dispute resolution providers mean that we are uniquely placed to contribute to this work.

Access and Intake 
Option 1: Better promote existing Legal Help and duty lawyer services and actively expand outreach.  

Response: WLSV supports this option and the better targeting of outreach, referral pathways and community legal education. 


Option 2: Develop a family law screening tool for community and support workers. 

Response: WLSV supports a family law screening tool being widely available to community and support workers.  We have developed a screening tool and related training for family violence workers which have been effective in assisting those workers identify legal needs for clients and make appropriate and timely referrals for legal advice.  We would also support ongoing training to workers in the use of the tool as, from our experience, such training is an important element in ensuring its effectiveness and is necessary in a workforce with quite high turnover of staff. 

Option 3: Develop referral or other tools for lawyers to support better identification of relevant non-legal services for clients and better referral of clients to these services where appropriate. 

Response:  We support this option. 


Option 4: Enhance intake opportunities at Magistrates’ Courts for clients with family law legal need. 
Response: WLSV provides duty lawyers for the Melbourne Magistrates’ Court Family Violence Intervention Order (FVIO) lists and has identified the Magistrates’ Court as an important point of intake for vulnerable and disadvantaged family law clients. It is important to identify the family law related needs of parties to FVIOs and similarly make appropriate referrals and provide initial family law advice to those parties. This can work to avoid precipitous and poor decision making about longer term issues, such as parenting arrangements, at a time when parties are in crisis and vulnerable.  We agree that in the context of a busy FVIO list, the time available to a duty lawyer to screen for issues and provide advice will be limited, but we consider training developed specifically for duty lawyers would be the most effective way to achieve best practice. WLSV, in its capacity building role within the community legal centre (CLC) sector, continues to provide training to CLCs through its Safer Families program with funding support from VLA. We would welcome the opportunity to extend that training to include family law in support of the aims of this option.

Vulnerable Clients 
Option 5: Develop closer partnerships with the Victorian Aboriginal and Torres Strait Islander legal services to meet unmet demand for family law service in Aboriginal communities. 
Response: We support this option. WLSV and Victorian Aboriginal Legal Service have adopted a warm referral protocol to increase aboriginal client’s options for engagement with family law services as a means of addressing this recognised unmet need.

Option 6: Undertake a ‘continuity of service delivery’ pilot for high needs clients, in partnership with community legal centres.  
Response: We support a continuity of service pilot program as a method of overcoming multiple problems for vulnerable and disadvantaged clients including “referral fatigue” resulting in the disconnection from legal services and the further traumatisation of clients experiencing family violence through the repeated telling of their story.  WLSV would be well placed to participate in the pilot as one of the CLCs already undertaking both family law casework and duty lawyer services in Magistrates’ Court FVIO matters, subject to funding arrangements being workable. We may also add value to such a program in our capacity building role in the CLC sector in the area of family law practice.

Option 7: Expand the Settled and Safe program across the State. 

Response: We support this option.

Option 8: Deliver training on related areas of law to family law practitioners, so that they can   better assist clients and to provide advice and referrals. 
Response: We support this option and would request extending the training to CLC family lawyers. The training could include the use of practical non-legal responses to legal issues, such as debt problems, and the referral tool proposed in option 3. 

Early Intervention 
Option 9: Develop and deliver an education program for non-legal support workers to assist clients to identify pathways for resolution of family law matters. 
Response: We support an expansion of training opportunities for support workers to assist them identify family law issues and make appropriate referrals for their clients and agree that such training is an appropriate complement to the screening tool referred to in option 2. While the proposal is that it be modelled on the Settled and Safe training developed by VLA, WLSV has been delivering training in family law to support workers and other professionals as part of its legal education program for some time and are aware of the continuing need for the training.

Option 10: Expand and diversify the accessibility of family law legal information.  
Response: We support this option and the inclusion of CLCs in the proposed expansion. We support the use of technology in increasing accessibility to balanced family law information. We have developed a digital legal information session (LIS) appropriate for parties considering family dispute resolution (FDR). It is based on the LIS materials we originally developed for presentation at Family Relationship Centres (FRC) to parties prior to them undergoing FDR. We would support the expansion of the family law information available to include some basic property and financial information.

Option 11: Provide more outreach services at points of early contact for clients. 

Response: We support place based legal service delivery as proposed and the use of technology and community partnerships in service delivery. Our Link program, which uses Skype to connect women using community based services with legal advice from a WLSV lawyer, and currently receives funding support from VLA, is an example of an innovative outreach model. Its effectiveness is enhanced by the training in and use of the family law screening tool developed to assist support workers and referred to in response to options 2 and 9.

Option 12: Re-introduce an advice and negotiation grant for limited matters.
Response: We support this option.

Family Dispute Resolution 
Option 13: Require parties to exchange a short summary of the issues in dispute prior to an Roundtable Dispute Management Conference.  

Response: We do not support this option as it does not represent best practice in mediation or FDR. The process may encourage parties or their lawyers to become positional rather than applying the preferred interest based model. Vulnerable and disadvantaged clients, parties who have not had access to legal advice or are representing themselves would be disadvantaged in this process. We suggest that, as an alternative, the provision of training to lawyers in legally assisted FDR.

Option 14: Make payment of the preparation component of the family law dispute resolution grant contingent on proof of preparation.  
Response: 

Option 15: Conduct a thorough examination of the value of VLA trialling a new legal service at one or more Family Relationship Centres including an evaluation of previous pilots of legal assistance to clients of FRCs and review of current new service arrangements. 

Response: We support the aims of this proposal in that it seeks to avoid the duplication involved when parties are required to attend FDR at both an FRC and Roundtable Dispute Management (RDM), and to increase availability of FDR to parties at various stages of their dispute. This aligns with our support of an increase in the availability and uptake of legally assisted FDR. FLLS is already partnered with the Melbourne FRC providing legal information, legal advice sessions and legally assisted FDR. 

Option 16: Expand eligibility for Roundtable Dispute Management service to include: 

· matters in which there has been or is a risk of family violence (i.e both victims and perpetrators could be eligible) 

· where a party is not seeing their child.   
Response: We support this option.

Option 17: Pilot an expanded duty lawyer (or Family Law Legal Service-type) scheme to represent clients at Roundtable Dispute Management (including clients currently eligible for a grant of aid) to determine if such a scheme is effective and economic, and enable greater numbers of clients to access RDM (and/or to free up legal aid resources to fund other options canvassed elsewhere in this paper). 

Response: We are very supportive of the RDM service and have significant involvement with it, particularly through our related organisation, FLLS. FLLS plays an important role in making RDM an option to parties who might otherwise be deemed unsuitable for FDR.  We support the stated aim of increasing client access to RDM which aligns with our support of increasing the availability of quality legally assisted FDR.

Option 18: Develop and implement a culturally responsive framework for family dispute resolution provision at Roundtable Dispute Management, in collaboration with community-based and academic partners. 

Response: We support this option.

Litigation 

Option 19: Priority for litigation funding be given to matters where:

1. The client has a particular vulnerability, such as a mental health issue, cognitive impairment, language barrier, literacy issues, drug and alcohol issues, or an acquired brain injury;

2. The matter involves allegations of family violence and/or child abuse, where the outcome of the matter would significantly impact the relationship between a parent and the child/ren because one parent is likely to have limited or no time with the child/ren or there is likely to be a change of residence; and/or

3. The proposal or conduct of a party substantially prejudices the ability of a child to maintain a meaningful relationship with one or both parents.    
Response:  Provided that these categories of priority matters are in addition to the existing priority matters for litigation (indicated on page 32 of the Consultation and Options Paper), we support their inclusion. If they are proposed to replace the current indications of a priority matter, they inadequately address the issue of a child’s safety or wellbeing and place emphasis on a child’s safety only in the context of a “little or no time” dispute or where a change of residence is likely. This is too narrow.

Option 20: Remove the guidelines restricting funding for representation at final hearing for clients otherwise eligible for litigation funding.  
Response: We support this option. WLSV and FLLS have observed the hardship experienced by unrepresented litigants when they have had their legal aid funding with drawn due to the existing guidelines. We are aware that parties have been pressured to accept inappropriate resolutions to their parenting disputes rather than appearing in court, conducting their own matter before the judge and risking being cross examined by their former partner.

Option 21: Establish a reference group that includes private practitioners, community legal centres and VLA staff lawyers to review grant guidelines related to family law dispute resolution and litigation and make recommendations about: 

1. Re-drafting the guidelines so that they are easier to understand and apply.

2. Re-drafting the guidelines to reflect the case management and hearing models of the Family Law Courts.   
3. Developing checklists to assist practitioners in applying for grants of aid and assessment of merits of a matter.

This particular option is not about changing eligibility criteria but rather clarifying existing guidelines.    

Response: We welcome part two of this option. The clarification of guidelines is a positive step but this would also be an opportunity to review the application of the guidelines and process issues. Issues we are concerned about include the initial inappropriate rejection of applications ultimately granted after a time consuming review process; unfair and unrealistic expectations on people assessed as “FAPs”; inappropriate conclusions regarding merit on the basis of “no substantial issue in dispute”.  These are not concerns about eligibility criteria but rather relate to the application of guidelines.

Option 22: Conduct a court ordered mediation pilot.   
Response: We support this option. 

Option 23: Remove the funding requirement that respondents to a court application may only be granted aid to seek an adjournment. 
Response: We support this option. Too frequently respondents to applications were put in a position of being in breach of court requirements as a result of the guideline. The failure to lodge responding documents is viewed adversely by the courts. The guideline had the effect of limiting the opportunity to resolve matters on the first return date.

Option 24: Amend the guideline removing eligibility for aid, so that it does exclude funding on the basis of breaches of Victorian family violence safety notices or intervention orders. 
Response:   We support the proposal to remove the exclusion from funding on the basis of a breach of an intervention order but believe that it should be extended to contraventions of family law orders. Vulnerable clients can be adversely and unfairly impacted by the guideline. These clients may not be able to access legal advice and consequently may fail to correctly understand the operation of orders or how to respond to changed circumstances.  They may not have access to legal representation to defend contravention applications. In our practice, particularly in the role of duty lawyers at the family law courts, we frequently come across people facing contravention applications as they have not taken the necessary legal steps to seek a variation of an order that has become inappropriate or they misunderstood the consequences of their decision making. They may have technically been in breach of an order leaving them no access to funding for what may be further significant and unavoidable litigation.
There is sufficient capacity to exclude clients from accessing aid on more general merits tests without retaining this guideline. 

Option 25: Establish a working group including private practitioners, community legal centres and VLA staff lawyers to develop a suite of quality tools to assist practitioners in the preparation of matters for hearing.  
Response: We suggest that a quality review group similarly composed would better address concerns regarding the quality of matter preparation. This would provide practitioners with the opportunity to increase their skills and learn from mistakes rather than rely on simplified tools which may not address the complexities of preparing for final hearings.

Option 26: Divide the current preparation fee into two components: 

1. an evidence analysis, merits assessment and case strategy fee ($534 being 3 hours at $178) to cover work involved for a lawyer or barrister undertaking this assessment;  

2. the remainder of the fee to be a general lump sum fee to cover the other general preparation undertaken by a lawyer. 

Response: WLSV has no position on this.

Option 27: Introduce a certificate of readiness for final hearing.  
Response: We do not support this proposal. The suggestion is for a certificate two weeks prior to final hearing. This would disadvantage more vulnerable clients who have difficulty complying with a range of requirements. Even within the court system there is difficulty in achieving compliance.  The need to accommodate evidentiary contributions from a range of expert witnesses, many of whom are in high demand, the late decision making common in family law matters particularly among certain client groups, the deliberate refusal of a party to comply with court processes can all impact on the capacity to comply with such a requirement.

Option 28: Establish a preferred list of barristers to be briefed in legally aided family law matters.
Response: We support quality assurance for legally aided clients but are unsure of the practicality of this proposal. This may exacerbate difficulties in briefing for circuit matters.

Duty Lawyers 

Option 29: Pilot a duty lawyer service modelled on the Legal Aid NSW Early Intervention Unit. 

Response: We are concerned that the model suggested would employ lawyers who are not also undertaking ongoing casework but only working as duty lawyers and therefore limited by the currency of their experience. We do not support the lowering of standards with respect to conflict checking.

Option 30: Pilot an expanded duty lawyer service modelled on the QPILCH Self Representation Service (Courts) model. 

Response: We would like to know what evidence there is to support the introduction of a service which has operated in the civil jurisdiction of a Supreme Court. We are concerned that it may not be appropriate or beneficial in the context of family law disputes. The Consultation and Options Paper does not provide any evaluation of the QPILCH service.

Option 31: Maintain the current duty lawyer service model, with the addition of Information and Referral Officers at Court to triage matters before the duty lawyer sees the client and/or made referrals for clients after seeing the duty lawyer. 

Response: We support this option.

Self-Represented Litigants 

Option 32: Review information and resources provided by VLA, other Legal Aid Commissions, community legal centres and the Family Law Courts to support self-represented litigants, to identify and address gaps. 

Response: We would support this option with the input of stakeholders and with the review extending to the quality and accessibility of the content of the existing information in addition to the identification of gaps.

Option 33: Pilot a QPLICH-type service model for providing additional discrete task assistance for self-represented litigants. 
Response: We are unable to support this option in the absence of the evaluative information to which we referred in our response to option 30.   We are aware that Justice Connect excluded family law matters from its Federal Court and Federal Circuit Court Self Representation Service.

Option 34: Consider establishing a student clinic model for providing discrete task assistance to self-represented litigants.

Response: We do not support this proposal. The provision of duty lawyer type services requires a skill set which involves significant experience in ongoing case work and a familiarity with the operations of the courts. The high level of supervision required in a student clinic may be an inappropriate allocation of resources. 

Child Support, Financial and Property Matter 
Option 35: Re-introduce litigation grants for property matters when the dispute also involves children and where the only asset is superannuation. 
Response: We support this option.

Option 36: Re-introduce litigation grants for property matters when the dispute also involves children, where the parent is seeking to retain the family home and will receive no payment, and/or where the matter involves a superannuation spilt or a pool of equity less than $50,000 (including superannuation).  
Response: Property pools can be less relevant than likely outcomes particularly in the case of short relationships which have produced children. We support this proposal with the additional suggestion that exceptions be made to the total pool limit where there is a reasonable expectation that the aid applicant would receive a small proportion of the pool.

Option 37: Remove the current limited grant funding available for property matters at Roundtable Dispute Management.   
Response: We do not support this proposal. RDM provides an efficient opportunity for the resolution of small property and debt matters for family law clients who may already be engaged with the service for parenting matters. 

Independent Children’s Lawyers 
Option 38: Introduce a limited grant for Independent Children’s Lawyers to instruct in matters. 
Response: We support this option.

Option 39: Amend the current guideline to continue to allow for, but no longer require, Independent Children’s Lawyer to appear at final hearing as solicitor advocates.   
Response: We support this option.

Option 40: Introduce a grant for disbursements for Independent Children’s Lawyers seeking assessment reports, applicable where legally aided parties or self-represented litigants are unable to pay the cost of the report.  
Response: We support this option but request that disbursement funding be available in cases where a party may be represented by a CLC but is not in receipt of legal aid funding.

Any other matters or comments
Response: 
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