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Offence Snapshot – Conduct endangering life and conduct endangering persons

Conduct endangering life and conduct endangering persons
Sections 22 & 23 Crimes Act 1958 – (10 years and 5 years max penalty, respectively) 
The following five elements must be proved for this offence:

1. the accused engaged in conduct

2. the accused’s conduct was voluntary

3. the accused’s conduct endangered another person / another person’s life

4. the accused acted recklessly, and

5. the accused acted without lawful authority or excuse (R v Nuri [1990] VR 641; Filmer v Barclay [1994] 2 VR 269; Mutemeri v Cheesman [1998] 4 VR 484; R v Wilson [2005] VSCA 78; R v Abdul-Rasool [2008] VSCA 13).

Conduct

The accused must have engaged in the alleged conduct (R v Abdul-Rasool [2008] VSCA 13).
Voluntariness

It is a misdirection to tell the jury that the trial ‘starts with the proposition that acts are voluntary’. It is for the prosecution to prove, beyond reasonable doubt, that the accused’s acts are voluntary (R v Marijancevic [2009] VSCA 135).

Endangerment 

For this element to be met, the prosecution must prove that a reasonable person, taking the same actions as the accused, would have realised that his or her conduct:

· placed another person in danger of death/serious injury; or

· may have placed another person in danger of death/serious injury (Crimes Act 1958 ss. 22 and 23; R v Nuri [1990] VR 641; R v Holzer [1968] VR 481).

According to this test, it is not necessary to prove that a person was actually put in danger. It is only necessary to show that the accused’s conduct had the potential to place a person in danger of death/serious injury (R v Abdul-Rasool [2008] VSCA 13).
Degree of Danger

The degree of danger must be an ‘appreciable risk’ of death/serious injury (R v B Vic SC 19/7/1995; R v Abdul-Rasool [2008] VSCA 13; Mutemeri v Cheesman [1998] 4 VR 484).

An appreciable risk means more than a remote or mere possibility of death/serious injury (R v B 19/7/1995 Vic SC; R v Wilson [2005] VSCA 78; R v D Vic SC 1/5/1996).

The risk does not have to materialise. However, the risk must be real and not simply hypothetical (R v Abdul-Rasool [2008] VSCA 13; R v Nuri [1990] VR 641; R v Lam [2006] VSCA 162).

NB: ‘Serious injury’ has the same meaning as in the cause serious injury offences. (See the cause injury offence snapshot).
Danger must not be contingent on other conduct
Conduct endangering life is not a crime of attempt. The conduct of the accused must complete the creation of the risk of death/serious injury (R v Abdul-Rasool [2008] VSCA 13).

The risk of death/serious injury must therefore not be contingent on some other conduct that did not occur. The jury/magistrate may only consider conduct the accused has actually engaged in. They may not consider any possible future acts the accused may have been going to commit (R v Abdul-Rasool [2008] VSCA 13; R v Lam [2006] VSCA 162).

The reasonable person
The reasonable person must be attributed with any knowledge the accused possessed which may have affected his or her assessment of the risk (R v Abdul-Rasool [2008] VSCA 13; R v Besim (No 2) (2004) 148 A Crim R 28).

The reasonable person does not suffer from any defects of reasoning held by the accused. The accused’s emotional or mental state must not be attributed to the reasonable person (R v Wills [1983] 2 VR 201; R v Besim (No 2) (2004) 148 A Crim R 28).
Recklessness
The accused must have acted recklessly. This means the accused must have foreseen that an appreciable risk of death/serious injury was a probable consequence of her or his conduct (Mutemeri v Cheesman [1998] 4 VR 484; R v Nuri [1990] VR 641; R v McCarthy Vic CA 4/11/1993; R v Crabbe (1985)156 CLR 464).

The accused does not need to have foreseen that his or her conduct would probably cause death/serious injury. This element requires the accused to have foreseen that his or her conduct would probably create an appreciable risk of death/serious injury (R v Toms [2006] VSCA 101; R v Lam [2006] VSCA 162).

The accused’s state of mind must be assessed at the time the conduct was committed. It is not sufficient for the prosecution to prove that the accused later realised that his or her conduct was dangerous (R v Wilson [2005] VSCA 78).
Lawful authority or excuse 

The prosecution must disprove any defences that are raised on the evidence (ss. 22 and 23 Crimes Act 1958).
Sentencing outcomes – charges (Magistrates’ Court, July 2011 – June 2014)
Source: Sentencing Advisory Council
	Sentence Type
	Conduct endangering life
	Conduct endangering persons

	Imprisonment
	41.2%
	29.2%

	Partially Suspended Sentence
	5.5%
	4.7%

	Wholly Suspended Sentence
	12.3%
	16.4%

	Youth Justice Centre Order
	3.9%
	2.1%

	Community Correction Order
	22.7%
	21.7%

	Intensive Correction Order
	1.2%
	1.3%

	Community-Based Order
	2.7%
	4.3%

	Fine
	7.7%
	14.0%

	ADU/Discharge/Dismissal
	2.4%
	5.6%

	Other
	0.5%
	0.7%


For more information about this offence, go to the Judicial College of Victoria.
 Information in this snapshot is taken from Judicial College of Victoria, Victorian Criminal Charge Book and Sentencing Advisory Council, SACStat.

Note: this snapshot is produced as an aid to VLA duty lawyers and is not a substitute for thorough, in-depth legal research.
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