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Offence Snapshot - Assaults

Assaults

Statutory assault 
Section 31 Crimes Act 1958,– (5 years max penalty)
Section 31 of the Crimes Act 1958 creates five distinct offences:
· assaulting or threatening to assault a person with intent to commit an indictable offence – s. 31(1)(a)

· assaulting or threatening to assault an emergency worker on duty (or person lawfully assisting an emergency worker on duty) – s. 31(1)(b), (ba)
· resisting an emergency worker on duty (or person lawfully assisting an emergency worker on duty) – s. 31(1)(b), (ba)
· obstructing an emergency worker on duty (or person lawfully assisting an emergency worker on duty) – s. 31(1)(b), (ba)
· assaulting or threatening to assault a person with intent to resist or prevent arrest – s. 31(1)(c).
NB: Prior to 2 November 2014, s. 31(b) only covered police officers and protective services officers. Under amendments introduced by the Sentencing Amendment (Emergency Workers) Act 2014, the range of workers covered was expanded significantly to include ambulance workers, hospital staff and others. 
Definition of assault
Assault is the direct or indirect application of force to the body of, or to the clothing or equipment worn by, a person (s. 31(2)). 

Application of force includes the application of heat, light, electric current or any other form of energy, as well as the application of matter in solid, liquid or gaseous form (s. 31(3)).

Unlike common law assault (see below), an assault under s. 31(2) must be done with intent to inflict, or being reckless as to the infliction of, bodily injury, pain, discomfort, damage, insult or deprivation of liberty. The assault must also result in the infliction of one of these consequences, although not necessarily the one intended or foreseen.
Assault a person with intent to commit an indictable offence

Elements to be proved
The following five elements must be proved for this offence to be established:

· the accused applied force/threatened to apply force to the body of the victim with an intention to injure, inflict pain, cause discomfort, cause damage, cause insult, or deprive the complainant of liberty (the accused must have intended one of these consequences)

· the actions of the accused resulted in the complainant being injured, in pain etc. The accused need not have intended to cause the particular outcome for this element to be met, and
· the accused must have acted with the intention to commit an indictable offence (whether or not the intending act involved an indictable offence is a matter of law).
Assaulting, resisting or intentionally obstructing an emergency worker on duty
The words ‘assault’, ‘resist’ and ‘intentionally obstruct’ in s. 31(1)(b) create three separate offences (R v Galvin (No 2) [1961] VR 740). For each offence there are two requirements:
· the person assaulted, resisted or obstructed must be an emergency worker, or a person lawfully assisting an emergency worker, and

· the accused must know or be reckless as to the fact that the person is an emergency worker (R v Galvin(No 1) [1961] VR 733; see also R v Reynhoudt (1962) 107 CLR 381).

Emergency worker

Under the Crimes Act 1958 s. 31, ‘emergency worker’ has the same meaning as given in the Sentencing Act 1991 s. 10AA. The definition includes:

· a police officer or protective services officer (PSO)
· an operational staff member within the meaning of the Ambulance Services Act 1986
· a person employed by the Metropolitan Fire and Emergency Services Board or the Country Fire Authority (CFA), and

· a casual fire-fighter or volunteer auxiliary of the CFA. 
On duty
Under s. 31(2A) the phrase ‘emergency worker on duty’ has the same meaning as in s. 10AA of the Sentencing Act 1991. Subsection (9) of that provision provides that an emergency worker is on duty if:

· in the case of a police officer or PSO, the officer is performing any duty or exercising any power as such an officer

· in the case of an operational staff member within the meaning o9f the Ambulance Services Act 1986, the staff member is providing, or attempting to provide, care or treatment to a patient

· in the case of a person employed or engaged to provide, or support the provision of, emergency treatment to patients in a hospital, the person is providing, or supporting the provision of, or attempting to provide or support the provision of, such treatment

· in any other case, the person is performing any duty or exercising any power in response to an emergency within the meaning of the Emergency Management Act 2013. 

Prior to amendments introduced on 2 November 2014, the equivalent offence applied to a police officer or PSO ‘in the due execution of duty’. 
Authorities on the phrase ‘execution of duty’ stated that it should be given a broad operation, to protect the performance of all police duties (R v K (DPP’s Reference 1993 (ACT)) (1993) 71 A Crim R 115). 
The accused did not need to have known that the person was acting in due execution of duty (R v De Simone [2008] VSCA 216). It is likely that a police officer or PSO is not ‘on duty’ when acting beyond his or her authority. 

In accordance with general principles of criminal responsibility, it is likely open to the accused to argue exculpation on the basis of an honest and reasonable belief that the person is not an emergency worker ‘on duty’ (see CTM v R (2007) 236 CLR 440). 

Obstructing an emergency worker

For an accused to have obstructed an emergency worker on duty, the accused must have:

· acted in a way that prevented the emergency worker from carrying out their duty, or make it more difficult for them to do so, and

· known and intended that their conduct would prevent the emergency worker from carrying out their duty, or make it more difficult to do so (Lewis v Cox [1985] 1 QB 509; Goddard v Collins [1984] VR 919). 
Assaulting or threatening to assault a person with intent to resist or prevent arrest 

A person can only be found guilty under this sub-section if the apprehension or detention was, or would have been, lawful (R v Wilson [1955] 1 All ER 744; R v Galvin (No 1) [1961] VR 733).  
If an attempted arrest is not lawful, or a police officer is not acting in the execution of their duty, a person is entitled to use reasonable force in self-defence. Such resistance is lawful, and will be a defence to a charge (Kenlin v Gardiner [1967] 2 QB 510; Bales v Parmeter (1935) 35 SR (NSW); Nguyen v Elliott 6/2/1995 SC Vic; Zecevic v DPP (1987) 162 CLR 645). 
Sentencing outcomes – charges (Magistrates’ Court, July 2011 to June 2014)

Crimes Act 1958 s. 31(1)(b) – assault, threaten, resist or intentionally obstruct police 

Source: Sentencing Advisory Council
	Sentence type
	Assault, threaten, resist or intentionally obstruct police

	Imprisonment
	27.0%

	Partially Suspended Sentence
	6.0%

	Wholly Suspended Sentence
	7.8%

	Youth Justice Centre Order
	1.8%

	Community Correction Order 
	22.9%

	Intensive Correction Order
	0.4%

	Community-based Order
	2.7%

	Fine
	18.7%

	ADU/Discharge/Dismissal
	12.6%

	Other 
	0.2%


For more information about this offence, go to the Judicial College of Victoria. 
Common law assault 
Common law assault now incorporates both:
· the fear of the use of force, and 

· the actual application of force.
A distinction between assault and battery no longer applies (Fagan v Commissioner of Metropolitan Police [1969] 1 QB 439; Pritchard v R (1999) 107 A Crim R 88). 
Assault involving the application of force 

The elements

Assault involving the application of force has three elements:

· the accused applied force to the complainant’s body

· the application of force was intentional or reckless, and

· the application of force was without lawful justification or excuse. 

The force applied need not be violent and may be as slight as a mere touch (Collins v Wilcock [1984] 1 WLR 1172). 

For the application of force to have been ‘reckless’, the accused must have realised that his or her conduct would probably result in force being applied to the complainant’s body (R v Crabbe (1985) 156 CLR 464; R v Nuri [1990] VR 641; R v Campbell [1997] 2 VR 585).  

The prosecution must disprove, beyond reasonable doubt, any justifications or excuses that are open on the evidence (Zecevic v DPP (1987) 162 CLR 645). Justifications and excuses include consent; touching in the course of an ordinary social activity; exercising a lawful power of arrest; lawfully correcting a child; self-defence and ejecting a trespasser. 
Assault not involving the application of force
The elements
Assault not involving the application of force has three elements:

· the accused committed an act that caused the complainant to apprehend the immediate application of force to his or her body

· the accused intended his or her actions to cause such apprehension, or was reckless as to that outcome, and

· the accused had no lawful justification or excuse for causing the complainant to apprehend the application of immediate force. 

Although the cases often refer to the complainant ‘fearing’ the application of force, the complainant does not need to have been frightened. He or she only needs to have apprehended that physical contact would be made without his or her consent (ACN 087 528 774 v Chetcuti (2008) 21 VR 559; Slaveski v State of Victoria [2010] VSC 441).  
The first element may be satisfied even though the accused had neither the intention nor the ability to carry out his or her threat (e.g. where the accused points a replica gun at the complainant, but the complainant believes it to be real and apprehends its imminent use) (Barton v Armstrong [1969] 2 NSWR 451; Macpherson v Brown (1975) 12 SASR 184; R v Gabriel (2004) 182 FLR 102). 
In relation to intention, the prosecution only needs to prove that the accused intended to create in the complainant’s mind an apprehension that force would be applied. They do not need to prove that he or she intended to actually apply force (CAN 087 528 774 v Chetcuti (2008) 21 VR 559; Slaveski v State of Victoria [2010] VSC 441; White v State of South Australia [2010] SASC 95). 
In relation to recklessness, the prosecution must prove that the accused realised that his or her conduce would probably cause the complainant to apprehend the immediate application of force (R v Crabbe (1985) 156 CLR 464; R v Nuri [1990] VR 641; R v Campbell [1997] 2 VR 585).  

For more information about this offence, go to the Judicial College of Victoria. 
Information in this snapshot is taken from Judicial College of Victoria, Victorian Criminal Charge Book and Sentencing Advisory Council, SACStat.

Note: this snapshot is produced as an aid to VLA duty lawyers and is not a substitute for thorough, in-depth legal research.
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