[image: image1.jpg]- D

OVictoria

Legal Aid

Lawyers And
— Legal Services



Criminal Law

1 May 2015

Criminal Law

Offence Snapshot - Stalking

Stalking
Crimes Act 1958, section 21A – (10 years maximum penalty)
The offence has two elements:
1. the accused intentionally engaged in a course of conduct that included conduct of the type described in ss. 21A(2)(a)-(g), and
2. the accused either:

a. committed that course of conduct with the intention of causing physical or mental harm to the victim, or of arousing apprehension or fear in the victim for his or her own safety or that of any other person, or
b. knew that engaging in a course of conduct of that kind would be likely to cause such harm, or arouse such apprehension or fear; or
c. ought to have understood that engaging in a course of conduct of that kind would be likely to cause such harm, or arouse such apprehension or fear, and it actually did have that result.
A relevant course of conduct
There are three parts to this element:

3. the accused must have engaged in a course of conduct
4. the course of conduct must have included conduct of the type or nature described in ss21A(2)(a)-(g), and

5. the accused must have committed those acts intentionally (R v Anders [2009] VSCA 7).

‘Course of conduct’ 
For the accused’s acts to have constituted a course of conduct, they must have amounted to a pattern of conduct that showed a continuity of purpose in relation to the victim (Berlyn v Brouskos (2002) 134 A Crim R 111; Nadarajamoorthy v Moreton [2003] VSC 283; Thomas v Campbell (2003) 9 VR 136; R v Hoang [2007] VSCA 117; R v Anders [2009] VSCA 7).

This requires the acts to have been committed on more than one occasion, or to have been protracted in nature (for example, an extended act of surveillance) (Gunes v Pearson (1996) 89 A Crim R 297; Berlyn v Brouskos (2002) 134 A Crim R 111; Nadarajamoorthy v Moreton [2003] VSC 283; Thomas v Campbell (2003) 9 VR 136; R v Hoang [2007] VSCA 117).

However, conduct which was committed on more than one occasion, or which was protracted, will not always constitute a pattern of conduct evidencing a continuity of purpose. Something additional about the conduct or surrounding circumstances must be shown before it can be said of the conduct that it amounts to such a pattern (Berlyn v Brouskos (2002) 134 A Crim R 111; Nadarajamoorthy v Moreton [2003] VSC 283).
An episode of harassment of short duration does not constitute a course of conduct evidencing a continuity of purpose (Nadarajamoorthy v Moreton [2003] VSC 283).
If the alleged acts were not premeditated, there cannot have been a continuity of purpose (Thomas v Campbell (2003) 9 VR 136).
Relevant types of conduct
The course of conduct must have been comprised of one or more of the types of conduct specified in s. 21A(2) (these include following the victim, contacting the victim, publishing information on the internet etc).
While ss. 21A(2)(a)-(f) identify particular forms or types of conduct, s. 21(2)(g) is a ‘catch-all’ provision, aimed at all other types of conduct which have the effect of arousing apprehension or fear in the victim for his or her own safety or that of any other person (DPP v Sutcliffe [2001] VSC 43).

The matters set out in s. 21A(2) are not necessarily unlawful. It is the confluence of these actions in a course of conduct directed to a person with a specific intent which constitutes the criminality (Nadarajamoorthy v Moreton [2003] VSC 283).
The accused’s mental state

The prosecution must prove that when the accused committed the course of conduct, she or he intended to cause physical or mental harm to the victim, or to arouse apprehension or fear in the victim for his or her own safety or that of any other person (s. 21A(2)).
There are three ways in which the prosecution can prove that the accused had the necessary intent:
6. by proving that he or she actually intended to cause such harm, or arouse such apprehension or fear (s.21A(2))
7. by proving that he or she knew that engaging in a course of conduct of that kind would be likely to cause such harm, or arouse such apprehension or fear (s.21A(3)(a)), or

8. by proving that he or she ought to have understood, in all the particular circumstances, that engaging in a course of conduct of that kind would be likely to cause such harm, or arouse such apprehension or fear, and it actually did have that result (s.21A(3)(b)).
The first two of these alternatives look solely at the accused’s subjective state of mind. If the accused him or herself intended to cause harm, fear or apprehension, or knew that such effects were likely to result from his or her actions, then this element will be met, regardless of whether or not his or her actions actually did cause such harm, fear or apprehension (R v Hoang [2007] VSCA 117).

By contrast, the third alternative is an objective test. It focuses both on what the accused should have understood in the particular circumstances in which the course of conduct occurred, as well as on what effect the accused’s actions actually had on the victim (R v Hoang [2007] VSCA 117).

If the jury is satisfied that either of the two subjective states of mind have been proven, they do not need to consider the objective element (Gunes v Pearson (1996) 89 A Crim R 297; R v Hoang [2007] VSCA 117).

The prosecution does not need to prove that the accused committed each of the individual stalking actions with the necessary intention. It is the course of conduct that must have been committed with that intention (Gunes v Pearson (1996) 89 A Crim R 297; Worsnop v R [2010] VSCA 188).
Legal issues
Duplicity
In some cases the accused will be charged with a separate offence relating to the acts which constitute the stalking, in addition to the offence of stalking (for example, assault). The elements of stalking are not the same as the elements of assault, and not all of the elements of either offence are included in the other. This means that an accused can be convicted of stalking and assault, even where the acts which are relied upon as establishing the course of conduct amounting to stalking are also relied upon as establishing the assault (Thomas v Campbell (2003) 9 VR 136).

If this occurs, ensure you consider totality submissions in relation sentence in entering a plea.

Prosecution must particularise relevant acts
The prosecution must particularise the acts said to constitute the course of conduct. If the prosecution wishes to rely upon acts which have not been particularised to establish the course of conduct, they must amend the charge accordingly (Thomas v Campbell (2003) 9 VR 136).

Defences
Section 21A(4A) states that it is a defence to the charge for the accused to prove that the course of conduct was engaged in without malice in the normal course of a lawful business, trade profession or enterprise; for the purpose of an industrial dispute; or for the purpose of engaging in political activities or discussion or communicating with respect to public affairs.

Sentencing snapshots - charges (Magistrates’ Court, July 2011 – June 2014)
Source: Sentencing Advisory Council
	Sentence Type
	Stalking

	Imprisonment
	22.7%

	Partially Suspended Sentence
	4.8%

	Wholly Suspended Sentence
	12.7%

	Youth Justice Centre Order
	0.0%

	Community Correction Order
	29.0%

	Intensive Correction Order
	0.7%

	Community-Based Order
	3.1%

	Fine
	13.8%

	ADU/Discharge/Dismissal
	13.2%


For more information about this offence, go to the Judicial College of Victoria.
Information in this snapshot is taken from Judicial College of Victoria, Victorian Criminal Charge Book and Sentencing Advisory Council, SACStat. 

Note: this snapshot is produced as an aid to VLA duty lawyers and is not a substitute for thorough, in-depth legal research.
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