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Offence Snapshot – Theft

Theft
Crimes Act 1958, sections 72, 73 and 74 – (10 years max penalty)
Three elements which the prosecution must prove
The offence has the following three elements:
1. the accused appropriated property belonging to another
2. the accused did so with the intention of permanently depriving the other of the property, and
3. the accused acted dishonestly.

Appropriation of property belonging to another
There are three parts to this element:
4. the accused must have appropriated something
5. the thing appropriated must have been property, and
6. the property belonged to another person.

Appropriation
The accused will have appropriated property if she or he:
· assumed any of the rights of the owner (Crimes Act 1958 s. 73(4)), and

· adversely interfered with or usurped the owner’s rights in some way (Roffel v R [1985] VR 511). 

The rights of the owner generally include the right to control the property and the right to possess it (see, e.g., Roffel v R [1985] VR 511; Stein v Henshall [1976] VR 612; W (a child) v Woodrow [1988] VR 358). 

Property
‘Property’ includes ‘money and all other property real or personal including things in action and other intangible property’ (Crimes Act 1958 s. 71(1); R v Lloyd [1985] 1 QB 829).  
Belonging to another
Property ‘belongs’ to anyone who has possession or control of it, or who has any other proprietary right or interest in it (Crimes Act 1958 s. 71(2)).
The prosecution needs only to establish that someone other than the accused had property rights that were appropriated. There is no requirement that the prosecution prove who actually held those rights (Lodge v Lawton [1978] VR 112).

It does not matter if the accused has property rights in the relevant property. If someone else has property rights in it (e.g., a partner) the property ‘belongs to another’ and can be appropriated (R v Bonner [1970] WLR 838).  
Intention to permanently deprive
If the accused only had an intention to temporarily deprive the owner of his or her property, this element will not be met (R v Lloyd [1985] 1 QB 829).
However, a person appropriating property belonging to another without meaning the other to permanently lose the property, is nevertheless to be regarded as having the intention of permanently depriving the other of it if the accused person’s intention is to treat the thing as her or his own to dispose of regardless of the other’s rights. (s.73(12)).

A borrowing or lending may amount to permanent deprivation if the borrowing or lending is for a period and in circumstances equivalent to an outright taking or disposal. (s.73(12)).

How ‘contemporaneous’ is defined
The accused must have already formed the intention to permanently deprive the owner of the property at the time of the appropriation (R v Easom [1971] 2 QB 315; Sharp v McCormick [1986] VR 869).
The accused is deemed to have an intention to permanently deprive a person of property, despite the fact that she or he did not actually have that intention when s/he appropriated the property, if she or he intends to treat the property as his or her own to dispose of regardless of the owner’s rights (s.73(12)).
Changing the nature of the property
A person who appropriates property intending to return the property only after the owner’s interest has been fundamentally changed (for example, returning a concert ticket after the performance), will have an intention to permanently deprive the owner of the property (R v Lloyd [1985] 1 QB 829).
A person who takes property intending to return equivalent (but not identical) property, will have an intention to permanently deprive the owner of the property (R v Williams [1953] 1 QB 660; R v Cockburn [1968] 1 All ER 466; R v Pace [1965] 3 Can CC 55 (NSSC)).
Motor vehicles and aircrafts
Proof that a person used, in any manner, a motor vehicle or aircraft without the consent of the owner or lawful possessor is conclusive evidence that the person intended to permanently deprive the owner of that property (Crimes Act 1958 s.73(14)). Same applies for attempting to steal a motor vehicle or aircraft. The provision can also apply to a person who rides as a passenger in a vhecile he or she knows to be stolen (W (a child) v Woodrow [1988] VR 358).
Dishonesty
Dishonesty means that the accused acted without any claim of legal right (R v Salvo [1980] VR 401; R v Bonollo [1981] VR 633 and R v Brow [1981] VR 783).
Section 73(2) provides that a person’s appropriation is not to be regarded as dishonest if the person believed that:
· she or he had a legal right to deprive the owner of the property, or
· the owner would have consented to the appropriation if she or he had known of the appropriation and the circumstances surrounding it, or

· the owner could not be discovered by taking reasonable steps. (This provision applies where a person finds property, or receives property by mistake. As long as the finder or receiver genuinely believed that the owner could not be identified or located by taking reasonable steps, they will not be guilty of theft (R v MacDonald (1983) 8 A Crim R 248)).
Rebuttals / Defences
Subjective belief
The person’s appropriation of property will not have been dishonest if she or he believed that she or he had a legal right to deprive the other person of the property (s.73(2)(a)).
It does not matter if the accused person’s belief was based on a mistake of fact or a mistake of law, if the accused genuinely and honestly believed she or he had a legal claim of right, she or he will not have acted dishonestly (R v Langham (1984) 36 SASR 48; R v Lopatta (1983) 35 SASR 101).
Dishonesty is a subjective concept. The person’s belief does not have to be reasonable. The jury can, however, take into account the reasonableness of the belief in assessing if it was genuinely held (R v Salvo [1980] VR 401; R v Dardovska (2003) 6 VR 628).
Sentencing snapshot - charges (Magistrates’ Court, July 2011 – June 2014)
Source: Sentencing Advisory Council
	Sentence type
	Theft from a shop
	Theft from a motor vehicle
	Theft of a motor vehicle
	Theft of a bicycle
	Other theft

	Imprisonment
	25.0%
	30.2%
	41.4%
	30.5%
	34.3%

	Partially Suspended Sentence
	3.0%
	5.2%
	3.9%
	2.0%
	4.8%

	Wholly Suspended Sentence
	9.7%
	8.8%
	10.5%
	9.4%
	10.9%

	Youth Justice Centre Order
	0.6%
	1.7%
	4.0%
	1.0%
	1.8%

	Community Correction Order
	19.4%
	23.0%
	20.8%
	36.8%
	22.5%

	Intensive Correction Order
	0.6%
	1.9%
	0.3%
	0.5%
	1.0%

	Community-Based Order
	3.8%
	5.2%
	3.0%
	1.5%
	3.1%

	Fine
	18.3%
	12.8%
	6.9%
	7.9%
	10.4%

	ADU/Discharge/Dismissal
	19.1%
	9.6%
	6.7%
	0.0%
	9.8%

	Other
	0.6%
	1.6%
	2.4%
	10.4%
	1.6%


For more information about this offence, go to the Judicial College of Victoria.
Information in this snapshot is taken from Judicial College of Victoria, Victorian Criminal Charge Book and Sentencing Advisory Council, SACStat.

Note: this snapshot is produced as an aid to VLA duty lawyers and is not a substitute for thorough, in-depth legal research.
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