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Sex Offender Prohibition Orders – Overview 

Overview of prohibition orders against adult sex offenders
The Prohibition Order scheme is set out Part 4A (sections 66A to 66 ZZD) of the Sex Offenders Registration Act 2004 (SORA) and operates from 1 February 2017. 
What is a prohibition order?

A prohibition order (PO) is a preventative order which prohibits a ‘registerable sex offender’ (under SORA ss. 6 and 7), who poses a risk to a person of the community, from engaging in certain types of behaviour.
A PO can be made by the Magistrates’ Court (adult offenders) for a maximum period of five years. The PO must not exceed the reporting period under the registration order (s. 66P). The court must give paramount consideration to the sexual safety of the community when making decisions under the scheme (s. 66B).
It is an offence for an offender who has been properly notified of a PO to contravene the order without reasonable excuse. Maximum penalty: Level six imprisonment (maximum five years) (s. 66ZP). The offender is ‘notified’ of the PO if they are present at court when it is made, or the order is served personally on them. 
Prohibition order conditions s. 66Q

The court can attach to the PO any conditions ‘that appear to be necessary or desirable in the circumstances, including: 

· prohibiting the offender from:

· contacting or associating with a specified person or class of people

· being in or within a distance of a specified place of class of place

· engaging in specified behaviour, community activities, employment or kind of employment 

· consuming alcohol or using or unlawfully obtaining any drug of dependence. 

· excluding the offender from their usual residence (subject to s. 66R).
Drug or alcohol testing

If the PO prohibits the offender using drugs or alcohol, the court can include a requirement that the person undergo drug and alcohol breath testing, urinalysis or other approved test (s. 66QR(2)). If a police officer suspects on reasonable grounds that the offender has contravened that prohibition, they can require them to submit to drug or alcohol testing. 

Applying for a prohibition order – s. 66D
An application for a PO is made by the Chief Commissioner of Police. It must be in writing and include an affidavit by police setting out the grounds for the application. The application must be served personally on the offender as soon as practicable after the application is made (s. 66D(4) and s. 66ZZD(1)).
Orders made by consent – ss. 66E(3) and 66I(3)

The parties can consent to a PO being made without the court determine if the grounds for making the order are made out or conduct a hearing into the particulars of the application. The court may conduct a hearing, if it is in the interests of justice to do so, considering if the offender is legally represented or has impaired mental functioning has impaired mental functioning or might not understand the effect of consenting to the order (s. 66E(4)).

Interim prohibition orders – s. 66E
The court can make an interim PO if satisfied, on the balance of probabilities, that the offender poses a risk to the sexual safety of a person, or children or the community generally and an interim order if is necessary to reduce that risk (s. 66E(1)). An interim PO can be made if the offender is not present at court and has not been served with the application (s. 66E(2)). 

Final prohibition orders – s. 66I
The court can make a final prohibition order if it is satisfied on the balance of probabilities that:

· the offender has engaged in the behaviour alleged in the application 

· having regard to the nature and pattern of that behaviour, that the registrable offender poses a risk to the sexual safety of one or more persons or of children or the community generally
· the making of final prohibition order will reduce that risk (s. 66I).
The court must give the offender a copy of the order and written notice of the conditions, start and ends dates, offence and penalty provisions and any other prescribed information (ss. 66F and 66). 
Factors that the court must consider when making a final prohibition order
(a) the offender's findings of guilt or charges for sexual and other relevant offences, and for each offence:
(i) the seriousness and nature of the offence

(ii) the period since the offence was committed

(iii) the ages of the offender and victim when the offence was committed

(iv) the age difference between the offender and the victim, if the victim was a child.
(b) the offender's age
(c) whether the offender's alleged behaviour is similar to behaviour that was preparatory to previous relevant offences
(d) the offender's circumstances, to the extent that they relate to the proposed prohibited conduct (eg their needs for accommodation, employment and re-integration into the community)

(e) whether making the order is proportionate to the risk of the offender committing further registrable offences 
(f) the impact of the conditions of the order on the offender’s treatment and rehabilitation 
(g) the impact of the conditions of the order on the registrable offender's family

(h) any other matter the court considers relevant.

Monitoring conditions, search and seizure powers – ss. 66U to 66ZG
A ‘monitoring condition’ can be attached to the PO if the court considers it is necessary for monitoring compliance with a PO condition imposed under s. 66Q (s. 66U). The search and other powers provided to police under a PO monitoring condition are contained in the SORA Division 6 (ss. 66U to 66ZG).
A monitoring condition authorises the police to enter the offender’s residence (including using any necessary reasonable force), when they reasonably suspect the offender is present. Entry must be for the purpose of monitoring compliance the PO. The police can, in the offender’s presence:

· search, examine the premises and any thing (including a vehicle), belonging to the offender or in their possession or under their control
· seize anything belonging to the offender, in their possession or under their control

· search and examine the registerable offender.
The police can direct the offender to assist police to access or copy data on the offender’s computer, data storage devices or smartphone. It is an offence to refuse to comply with a request ((ss. 66V(5) and (6)).
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