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Sex Offender Prohibition Orders

Prohibition orders under the Sex Offenders Registration Act 2004
The Magistrates’ and Children’s Courts can make a ‘prohibition order’ in relation to a registerable sex offender where the offender’s behaviour poses a sexual risk to others. The provisions governing prohibition orders are contained in Part 4A (sections 66A to 66 ZZD) of the Sex Offenders Registration Act 2004 (SORA). They came into operation on 1 February 2017.
What is a prohibition order?

A prohibition order (PO) is a preventative order which prohibits a ‘registerable sex offender’ from engaging in certain types of behaviour, where they pose a risk to the sexual safety of a specific person or people, of children, or the community generally. 

A ‘registerable offender’ is defined in the SORA as a person who has at any time been sentenced for a ‘registrable offence’ (s. 6). A ‘registerable offence’ is a Class 1 or Class 2 offence under SORA or any offence that results in the making of a sex offender registration order (s. 7).
The Magistrates’ Court can make a PO in relation to adult offenders. The Children’s Court has jurisdiction over offenders under 18 years. Interim orders can be made pending the hearing for a final order. The SORA does not contain a right to appeal against the making of a PO. 
When making decisions concerning POs, the court’s paramount consideration must be the sexual safety of the community (s. 66B).
Offence to contravene a prohibition order

An offender who has been properly notified of a PO must not contravene the order without reasonable excuse. The maximum penalty for the offence is Level 6 (maximum five years) imprisonment (s. 66ZP).
Applying for a prohibition order

The process for applying for a PO is set out in SORA s. 66D. The application is made by the Chief Commissioner of Police. It must be in writing and be accompanied by an affidavit by police setting out the grounds for the application and any other information prescribed by the regulations.
The application must be served personally on the registerable offender as soon as practicable after the application is made (ss. 66D(4) and 66ZZD(1)). 
Interim prohibition orders

The court can make an interim PO pending the final hearing of the application if it is satisfied, on the balance of probabilities, that the offender poses a risk to the sexual safety of a person, or children or the community generally and an interim order is necessary to reduce that risk (s. 66E(1)). 

An interim PO can be made even if the offender is not present at court and has not been served with the application (66E(2)). If an interim PO is made, the application for the final PO must be listed for hearing as soon as practicable (s. 66G).
An interim order ends when it is revoked or withdrawn, the offender is notified of the final PO, or the court refuses an application for a final order (s. 66H). The court must consider making an interim order if the hearing of the final PO application is adjourned (s. 66N).

Final prohibition orders
The court can make a final prohibition order if it is satisfied on the balance of probabilities that:

(a) the offender has engaged in the behaviour alleged in the application 

(b) having regard to the nature and pattern of that behaviour, that the registrable offender poses a risk to the sexual safety of one or more persons or of children or the community generally
(c) the making of final prohibition order will reduce that risk (s. 66I).
The court does not have to identify a risk to the sexual safety of any particular person or class of people. 
Factors that the court must consider when making a final prohibition order
Under s. 66J, the court must consider the following factors when determining whether to make a PO:

(d) the offender's findings of guilt or charges for sexual and other relevant offences, and for each offence:
(i) the seriousness and nature of the offence

(ii) the period since the offence was committed

(iii) the ages of the offender and victim when the offence was committed

(iv) if the victim was a child when the offence was committed, the age difference between the registrable offender and the victim.
(e) the offender's age
(f) whether the offender's alleged behaviour is similar to behaviour that was preparatory to previous relevant offences
(g) the offender's circumstances, to the extent that they relate to the proposed prohibited conduct (eg their needs for accommodation, employment and re-integration into the community) 
(h) whether making the order is proportionate to the risk of the offender committing further registrable offences 
(i) the impact of the order’s conditions on the offender’s treatment and rehabilitation 
(j) the impact of the order’s conditions on the registrable offender's family

(k) any other matter the court considers relevant.

Additional considerations and requirements that apply to child offenders are set out in ss. 66K to 66M.  
The court fixes the period that the PO remains in force. This can be up to five years for adult offenders and two years for children and must not exceed the reporting period under the registration order (s. 66P).
Explanation of prohibition orders to the offender
The court must provide the offender with written notice of the interim or final PO which includes: 

· a copy of the order

· the conditions included in the order

· when the interim prohibition order starts and ends

· that it is an offence to contravene the interim prohibition order and the maximum penalties that apply to a contravention, and

· any other prescribed information (ss. 66F and 66). 
The offender is notified of the PO if they are present at court when the order is made, or the order is served on them. Personal service is required and the court cannot order substituted service (s. 66ZZD). The PO takes effect from when the order is made, unless the offender is not before the court when the order is made. In that case, the order is not to be enforced until the offender is properly notified of it. 

Orders made by consent 

The court can make an interim or final PO in relation to adult offenders where the parties consent. In that case, the court is not required to determine if the grounds for making the order are made out or conduct a hearing into the particulars of the application (s. 66E(3) and s. 66I(3)). The court may still conduct a hearing, if it is in the interests of justice to do so, considering whether the offender: 

· is legally represented

· has impaired mental functioning or is under a guardianship order

· has the capacity to understand the proceeding 

· might not understand the effect of consenting to the order (s. 66E(4)).
Prohibition order conditions

The court can include in the PO any conditions ‘that appear to be necessary or desirable in the circumstances’ (s. 66Q), including: 
· prohibiting the offender from contacting or associating with a specified person or class of people

· prohibiting the offender from being in, or within a certain distance from a specified place or class of place

· excluding the offender from their usual residence (subject to s. 66R)

· prohibiting the offender from engaging in specified behaviour, community activities, employment or kind of employment 

· prohibiting the offender from consuming alcohol or using or unlawfully obtaining any drug of dependence.
Employment includes work performed under a contract, as a self-employed person, volunteer, for a religious organisation or undertaken as part of an educational practical training (s. 66Q(4)). 
Special considerations apply to conditions that may be attached to a PO made in relation to child offenders (ss. 66Q(3) and 66R). 
Drug or alcohol testing
If the PO includes a prohibition against using drugs or alcohol, the court can include a requirement that the person undergo drug and alcohol breath testing, urinalysis or other approved test (s. 66QR(2)). 
If a police officer has reasonable grounds to suspect that the offender has contravened a prohibition against drug or alcohol use, they can require the offender to submit to drug or alcohol testing. If the offender requests, the officer must specify the grounds for their suspicion and provide their name, rank and place of duty (s. 66T).
Monitoring conditions, search and seizure powers
The court can include a monitoring condition in the PO if it considers it is necessary for monitoring compliance with a condition imposed under s. 66Q (s. 66U). 
A monitoring condition authorises the police to enter the offender’s usual residence, when they reasonably suspect the offender is present, to monitor compliance with any specified conditions of the PO. In the offender’s presence, the police are then permitted to:
· search, examine the premises and any thing (including a vehicle), belonging to the offender or in their possession or under their control 
· seize any thing belonging to, in the possession of, or under the control of offender
· search and examine the registerable offender.
To facilitate monitoring, the court can require the offender to be at home on specified days and times. The search and other powers provided to police are detailed in the SORA Division 6 (ss. 66U to 66ZG). 
Entry powers

The police may use reasonable force to gain entry but are required to announce that the PO monitoring condition authorises them to enter and give the occupant an opportunity to allow entry (ss. 66V(2) and (3)).

After entry, the police must tell the offender of their powers to search, examine and seize any thing, belonging to the offender, or in their possession or under their control and to search, examine and detain the offender. The offender can only be detained for so long as is reasonably necessary to search the offender or conduct any examinations authorised under s. 66W. The police can use any necessary reasonable force to conduct the search or seize any thing (ss. 66V(4)). The offender may ask the police to give verbally or in writing their details (name, rank, place of duty). The police must comply with any request and must not provide false details (ss. 66V(5) and (6)).
Search and seizure powers after entry

Section 66W provides that, after gaining entry, the police can search and examine: 
· any part of the premises occupied by the offender

· any thing belonging to, in the possession of or under the control of the offender
· the offender.

The use of the search powers is limited to where the police officer suspects on reasonable grounds that the search is necessary:

· to monitor the offender's compliance with a condition to which the monitoring condition relates, or

· because the police officer suspects on reasonable grounds that the offender has engaged in behaviour or conduct associated with an increased risk of contravening a condition to which the monitoring condition relates.

The powers can only be exercised for as long as is necessary for that purpose (s. 66W(7)). The offender can be detained for as long as is reasonably necessary to conduct the search (s. 66W(6)). The most senior officer present can authorise the use of necessary reasonable force during the search (s. 66W(5)).

A search of the offender is limited to a pat-down search and a search of the clothing they are wearing or which is in their possession, and must be conducted by an officer of the same sex, if practicable (s. 66W(4)). 

Section 66Y enables police to seize or take a sample of anything found during the search which they suspect on reasonable grounds:

· will compromise compliance with a PO condition related to the monitoring condition, or 

· relates to behaviour or conduct associated with an increased risk of the offender contravening a PO condition related to the monitoring condition, or

· it affords evidence of the offender contravening a condition related to the monitoring condition and it is necessary to seize or take a sample to prevent its concealment, loss or destruction.

Police can direct offender to provide assistance to access computers
The police can direct the offender to assist with converting, accessing or copying data on a computer or device which belongs to or is in the possession of the offender, or that is under the offender’s control at the premises being searched under s. 66W, or which has been seized under s. 66Y (s. 66X). A device includes a data storage device or smart phone (s. 66X(5)). 
Before giving the direction, the police must warn the offender that they may commit an offence if they have relevant knowledge of the computer or device, the computer network it is part of, or data protection measures (such as passwords, pins or encryption software) and they fail to comply with the direction, without reasonable excuse. The offence is punishable by Level 6 (maximum five years) imprisonment (ss. 66 (3) and (4)).
Prohibition on publication of proceedings

The court can make an order prohibiting a person from publishing a broad range of information relating to a PO or PO proceeding which is likely to lead to the identification of the registerable offender, corresponding registrable offender, offence victim or person protected by the PO or corresponding PO (s. 66ZZB).
Interstate prohibition orders
The Chief Commissioner of Police can apply to the Magistrates’ Court (adult offenders) or Children’s Court (child offenders) for a corresponding prohibition order made interstate to be registered in Victoria. Division 9 (ss. 66ZQ to 66ZZB) govern the registration of corresponding POs and the variation or revocation of registered orders. A registered corresponding PO is enforceable as if it were a PO (66ZV).
Extending, varying or revoking a prohibition order

The Chief Commissioner of Police or the offender can apply for a PO to be revoked, varied or extended in accordance with Division 7, (ss. 66ZH–66ZO). The offender needs the Chief Commissioner‘s consent or leave of the court to make the application. Orders for the revocation can also be made by consent of the parties (s. 66ZO).
A final PO can be extended by the court on application of the Chief Commissioner but cannot exceed the maximum applicable period for an order (five years in the Magistrates’ Court and two years in the Children’s Court), or the reporting period set in the sex offender registration order (ss. 66ZI and 66ZN)).

More information 

Sex Offenders Registration Amendment Act 2016 
Sex Offenders Registration Amendment Bill Explanatory Memorandum and Second reading speech
Victorian Law Reform Commission’s 2011 Review of the Sex Offenders Registration Act 2004 
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